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BRIEF FOR APPELLANT 

I 

THE CASE 

This case is here on appeal from a decree of the 
Supreme Court of the District of Columbia over¬ 
ruling and denying a motion filed by the appellant to 
dismiss the petition and granting a mandatory 
injunction requiring the appellant to obey a subpoena 
issued by the Board of Tax Appeals and served upon 
the appellant in the matter of an appeal of the 
appellee pending before the Board of Tax Appeals 
and commanding the appellant to submit to and file 
with the Board of Tax Appeals answers in writing 
under oath to certain questions specified in the 
subpoena. 
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The answers sought to be elicited by the interroga¬ 
tories attached to the subpoena consist of detailed 
information taken from the income-tax returns of 
other corporations not parties to the equity proceed¬ 
ing or to the appeal taken before the Board of Tax 
Appeals, which detailed information was communi¬ 
cated in confidence by such other corporations under 
the pledge of secrecy contained in section 3167 of 
the Revised Statutes. 

Under the provisions of subdivision (h) of sec¬ 
tion 900 of the Revenue Act of 1924 the hearing of 
an appeal before the Board of Tax Appeals must 
be open to the public, and the confidential informa¬ 
tion concerning other corporations sought to be 
elicited, if disclosed by the Commissioner of Internal 
Revenue, would, under the provisions of the statute, 
be a public record and open to the unrestricted in¬ 
spection of the public. 

The corporations whose private, confidential trade 
secrets, contained in their income-tax returns, it is 
by this proceeding sought to compel the Commis¬ 
sioner of Internal Revenue to disclose and make 
public were not applicants for, nor did they receive, 
the relief granted in sections 327 and 328 of the 
Revenue Act of 1918. 

The controversy arises out of the provisions of 
Title III of the Revenue Act of 1918 imposing war- 
profits and excess-profits taxes. The rate of tax 
is provided in section 301 and depends upon the 
ratio of net income to invested capital. 


3 


Section 325 defines the terms intangible prop¬ 
erty,” ^tangible property,” and ‘‘borrowed capital.” 
Section 326 defines the term “invested capital,” 
and subdivision (b) of section 326 expressly provides 
that “the term ‘invested capital^ does not include 
borrowed capital.” 

The term “excess profits” is defined in section 312, 
which provides for “excess-profits credits,” as that 
part of the net income which is in excess of an 8 per 
cent return on invested capital. These excess prof¬ 
its, then, were taxable the first 20 per cent at 30 
per cent and all beyond 20 per cent at 65 per cent. 
In addition to the tax on excess profits, Congress 
imposed a tax of 80 per cent on war profits. Thus 
it is seen that Congress exacted a toll from corpo¬ 
rations which earned during the war period enormous 
incomes over and above what had been earned in the 
years prior to the war. 

Recognizing that in some cases, because of special • 
conditions affecting a particular corporation, extreme 
hardship and inequity might result to the corporation. 
Congress provided in subdivision (d) of section 327 
and in section 328 a means of affording relief. This 
relief was to be afforded upon application of a cor¬ 
poration if the tax, determined without the benefit 
of section 327, owing to abnormal conditions affecting 
the capital or income of the corporation, would work 
an exceptional hardship evidenced by gross dispro¬ 
portion between the tax so computed and the tax 
computed by reference to representative corporations 
specified in section 328. 
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This relief provided for in sections 327 and 328 
has come to be generally known and popularly 
referred to as ‘‘special assessment/’ and hereinafter 
it will be so designated. 

It is expressly provided in subdivision (d) of section 
327 that its provisions shall not apply in any case 
where the tax is high merely because the cor|X)ration 
earned a high rate of profit on a normal invested 
capital, nor where 50 per cent or more of gross income 
was derived from Government contracts on a cost- 
plus basis. 

As a prerequisite to having a taxpayer’s tax deter¬ 
mined under section 328—that is, by reference to 
representative corporations—where the corporation 
comes under subdivision (d) of section 327 there 
must exist some abnormality in either income or 
capital. An abnormal invested capital could arise 
from various conditions. For example, the corpora- 
• tion may have been doing business on 90 per cent of 
borrowed capital—that is, a corporation might have 
capital employed of 8100,000, while the stockholders 
have actually risked in the business only $10,000, 
the balance being represented by borrowed money 
^ in the form of advances by the stockholders, or 
debentures, or notes discounted. Manifestly, such 
a corporation’s invested capital would be abnormal, 
because the borrowed money which was producing 
the income being taxed is specifically excluded from 
invested capital by subdivision (b) of section 326 of 
the Revenue Act of 1918. 



Another example of abnormality entitling to the 
relief of special assessment would arise out of the 
follo^ving situation: Corporations A and B are en¬ 
gaged in the same business and are competitors. 
Officers^ salaries in this field of industry average 
approximately 2^2 cent of gross sales, and 
corporation B pa\^s that amount. Its competitor, 
corporation A, however, is a close corporation owned 
by one man and his immediate family, as a result 
of which only nominal salaries arc paid to its officers. 
A comparison of the two concerns might appear thus: 



Corpora¬ 
tion A 

Corpora¬ 
tion B 

Invpstpd capital______ 

$5,000,000 
20,000,000 
19, 000,000 
36,000 
964,000 
368,800 
38.25 

- » - 

$5,000,000 
20,000.000 
19,000,000 
500,000 
500,000 
29,100 
5.82 

Gross sales. 

Cost of goods sold and other deductions, except ofTicers’ salaries.... 
Officers’ salaries. 

Net income. 

Profits tax.. 

Percentage of profits tax to net income.I)er cent.. 


Here we would have two concerns exactly alike 
in all particulars, except as to the deduction claimed 
for officers^ salaries. This one abnormality in cor¬ 
poration A causes it to pay profits taxes in the 
amount of $368,800 as against $29,100 paid by its 
competitor, which paid and deducted normal sala¬ 
ries. This condition is abnormal and justifies con¬ 
sideration under the relief provisions of the law. 

The percentage of net income to gross sales does 
not determine whether a taxpayer is entitled to 
special assessment. An illustration would be a case 
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where the taxpayer furnished an article the use of 
which was accelerated by war conditions—for ex¬ 
ample, machinery or machine tools or certain food 
products. One concern might earn 10 per cent on 
its gross sales while another might earn 40 per cent. 
It is manifest that the concern earning the higher 
rate should pay the higher tax. 

It should be noted that under subdivision (d) of 
section 327 such application can be granted only 
where the Commissioner of Internal Revenue finds 
and declares of record that abnormal conditions affect 
the taxpayer. 

There are three other conditions under which 
special assessment is provided for. These are: 

(а) Where the Commissioner of Internal Revenue 
is unable to determine the taxpayer’s invested 
capital. The excess profits tax is determined pri¬ 
marily on the basis of invested capital. 

(б) In the case of a foreign corporation. This 
need not be enlarged upon. The Commissioner has 
no way of ascertaining the invested capital of a 
corporation whose books of account are not within 
the jurisdiction of the United States. 

(c) Where a mixed aggregate of tangible and in¬ 
tangible property has been paid in for stock and the 
Commissioner is unable to determine the re^’ ective 
values of tangible and intangible property at the 
time of payment. A simple illustration will explain 
this condition. For example, a certain business 
might have been operated as a partnership for a 
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period of, say, thirty years prior to 1904. During 
this period the partnership, being composed of life¬ 
long friends or of members of one family, deem it 
unnecessary to follow the usual practice obtaining 
of capitalizing all expenditures for plant and equip¬ 
ment and similar expenditures directly made for 
building up good will. The result of this, let us 
assume, at 1904, the date of incorporation, was that 
the books of the partnership reflected the value of the 
assets employed in the business only in small part. 
At date of incorporation the business, therefore, had 
a mixed aggregate of tangible and intangible prop¬ 
erty, tangible property represented by the plant 
and buildings, inventory, etc., and the intangible 
property represented by the good will built up during 
years prior to incorporation, as well as possible 
trade-marks, trade brands, etc. 

The excess-profits tax not then being even re¬ 
motely in contemplation, the predecessor partnership 
and the successor corporation gave no thought to an 
attempt at an accurate determination of each class 
of property acquired by the successor corporation. 
Years pass, and we come down to January 1, 1918, 
when for invested-capital purposes under the pro¬ 
visions of section 326 of the Revenue Act of 1918 it 
becomes necessary to determine the taxpayer's in¬ 
vested capital. Manifestly, in such a case we would 
have a typical concern contemplated by subdivision 
(c) of section 327—that is, a corporation which for its 
capital stock issued in 1904 had acquired a mixed 
aggregate of tangible and intangible property. 
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In cases where any of the conditions specified in 
section 327 are found to exist section 328 provides 
that the tax shall be an amount which bears the 
same ratio to the taxpayer’s net income as the aver¬ 
age tax of rej:)resentative corporations whose invested 
capital can be determined under section 326 bears to 
their average net income. At this point it becomes 
necessary to define representative concerns. Section 
328 provides that the comparison shall be with cor- 
lx)rations similarly circumstanced as nearly as may 
be with respect to gross income, net income, profits 
per unit of business transacted and capital employed, 
and the amount and rate of war profits and excess 
profits, and all other relevant facts and circumstances. 

In any particular industry it therefore becomes 
necessary to secure, from hundreds of thousands of 
audited returns, the statistical data of all concerns in 
order to determine which ones are really representa¬ 
tive within the meaning of the statute. 

Thus, to determine whether a corporation is entitled 
to the relief of s{:)ecial assessment and, if determined 
affirmatively, the proper rate of profits tax, there 
must be available and there must be considered the 
returns made by all corporations in order that com¬ 
parison may be made with representative corporations 
similarly circumstanced as nearly as may be. 

Here it is important to have clearly in mind the 
result that must necessarily follow sustaining by im¬ 
plication jurisdiction of the Board of Tax Appeals 
to review and change determinations by the Commis¬ 
sioner of Internal Revenue in special-assessment cases. 
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In view of the fact that neither the taxpayer nor 
the Government is bound by any determination or 
decision of the Board of Tax Appeals in any case, 
but either or both may resort to the courts after a 
decision by the Board, it follows as of course that if 
the Board of Tax Appeals has jurisdiction to review 
and change the Commissioner's determination in a 
special-assessment case the District Courts of the 
United States have like jurisdiction. This being so, 
it results that not only the question whether the 
taxpayer should properly be given special assessment 
must be passed on and determined by a jury, but 
the jury will at the same time be required to select 
proper comparatives and fix the rate of tax. Thus, 
a jury will be called upon to administer these com¬ 
plex statutory provisions. 

The application of these sections of the statute by 

a court or jury would lead into a maze of collateral 

issues involving the minutest administrative detail. 

After determining the gross income, net income, 

profits per unit of business transacted, the capital 

employed, etc., with respect to the litigant taxpayer 

« 

the court or jury must then proceed into the field of 
outside corp)orations not parties to the suit. In 
addition to determining the gross income, net in¬ 
come, profits per unit of business, capital employed, 
etc., of such other corporations, it must further be 
determined whether their invested capital can or 
can not be determined. From this outside field the 
court or jury must then select the most representa¬ 
tive concerns similarly circumstanced as nearly as 
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may be with respect to the things specifically men¬ 
tioned in the statute, as well as with respect to all 
other relevant facts and circumstances. In deter¬ 
mining the gross income, net income, profits per unit 
of business, capital employed, etc., the court or jury 
would be led into collateral issues as varied as all 
income and profits tax litigation. Since no two cor¬ 
porations are exactly alike, it is at once manifest 
that in selecting representative corporations it is 
necessary to have access to the facts contained in 
the books or tax returns of all corporations engaged 
in the general class to which the plaintiff belongs in 
order to determine which are the most nearly com¬ 
parable. 

After having traveled through all this maze of 
administrative detail and selected comparatives, the 
court or jury will then be called upon to fix a rate 
for the tax. 

But this is not all. It frequently happens that 
application of the special-assessment provisions re¬ 
sults in an additional tax. If the court or jury 
should so find, there is of course no power lodged in 
the court or jury to assess such additional tax. 

Nothing could be more absurd than the result 
above outlined, which is the necessary and natural 
consequence of the decision by Mr. Justice Hoeh- 
ling. And this is the situation which necessarily 
will be created by an affirmance by this Court of 
the decree of the court below. 
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II 

STATEMENT OF FACTS 

The appellee filed in the Supreme Court of the Dis¬ 
trict of Columbia a petition or bill in equity (Rec. 
1-35) praying for a mandatory injunction to compel 
the Commissioner of Internal Revenue to respond 
to a subpoena issued by the Board of Tax Appeals 
created by Title IX of the Revenue Act of 1924 
(43 Stat. L. 253, 336) in an appeal to the Board by 
the appellee (Rec. 29). Attached to the subpoena 
were certain written interrogatories, which the Board 
of Tax Appeals, in its subpoena, sought to require 
the Commissioner of Internal Revenue to answer 
under oath. (Rec. 30.) 

The Commissioner of Internal Revenue, being un¬ 
able to satisfactorily determine the invested capital 
of the appellee for the year 1917 for the purpose of 
computing excess-profits tax for that year, consid¬ 
ered its case under the provisions of section 210 of 
the Revenue Act of 1917, and the appellee was so 
advised under date of April 17, 1920. (Rec. 2.) 
Thereafter the appellee requested similar relief for 
the years 1918 and 1919 under the provisions of sec¬ 
tions 327 and 328 of the Revenue Act of 1918. 
(Rec. 2.) 

The relief asked for in the application of the appellee 
for the year 1918 was granted, but it now contends 
that the rate thereupon fixed is higher than would 
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and 1921, from making public or disclosing 
such information except where required by 
either House of Congress. 

^^3. That the United States Board of Tax 
Appeals has no jurisdiction to review the 
action of the Commissioner of Internal Reve¬ 
nue in fixing a rate in compliance with the 
law in special assessment cases. 

^^4. That the United States Board of Tax 
Appeals has no jurisdiction to review the action 
of the Commissioner of Internal Revenue in 
granting or refusing to grant special assess¬ 
ment under the provisions of sections 327 and 
328 of the revenue acts of 1918 and 1921, and 
that therefore the testimony sought to be 
elicited, if taken, would serve no purpose. 

‘‘5. That the taxpayers the details of whose 
income-tax returns it is sought to compel the 
defendant David H. Blair, Commissioner of 
Internal Revenue, to disclose and make pub¬ 
lic would be injuriously affected by such dis¬ 
closure, and they are necessary parties to this 
proceeding.^’ 

By decree dated June 29, 1925, the motion to 
dismiss filed by the appellant was denied and over¬ 
ruled, and, the answer of the appellant to the rule 
to show cause being taken as his answer to the peti¬ 
tion, the appellant was therein ordered and com¬ 
manded to obey the subpoena issued by the Board of 
Tax Appeals. (Rec. 39.) 

From the decree so entered this appeal is prose¬ 
cuted. 
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III 

ASSIGNMENTS OF ERROR 

1. That the court erred in overruling this defend¬ 
ant’s motion to dismiss the bill of complaint. 

2. That the court erred in entering the final decree 
herein granting the relief prayed. 

3. That the court erred in not holding that the 
Board of Tax Appeals is without jurisdiction to re¬ 
view, reverse, and control the determination of the 
Commissioner of Internal Revenue made in the exer¬ 
cise of the judgment and discretion committed to 
him by Congress in the provisions of sections 327 and 
328 of the revenue act of 1918. 

4. That the court erred in not holding that the 
Equity Court was without jurisdiction to issue a 
mandatory injunction to compel the Commissioner 
of Internal Revenue to violate the provisions of sec¬ 
tion 3167 of the Revised Statutes. 

5. That the court erred in not holding that the 
taxpayers, the details of whose income tax returns 
were sought to be disclosed and made public, are 
necessary and indispensable parties to this pro¬ 
ceeding. 


n 
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IV 

THE STATUTES 


Section 3167 of the Revised Statutes. 

‘‘It shall be unlawful for any collector, 
deputy collector, agent, clerk, or other officer 
or employee of the United States to divulge 
or to make known in any manner whatever 
not provided by law to any person the opera¬ 
tions, style of work, or apparatus of any manu¬ 
facturer or producer visited by him in the 
discharge of his official duties, or the amount 
or source of income, profits, losses, expendi¬ 
tures, or any particular thereof, set forth or 
disclosed in any income return, or to permit 
any income return or copy thereof or any book 
containing any abstract or particulars thereof 
to be seen or examined by any person except 
as provided by law; and it shall be unlawful 
for any person to print or publish in any man¬ 
ner whatever not provided by law any income 
return, or any part thereof or source of income, 
profits, losses, or expenditures appearing in 
any income return; and any offense against the 
foregoing provision shall be a misdemeanor 
and be punished by a fine not exceeding 
$1,000 or by imprisonment not exceeding one 
year, or both, at the discretion of the court; 
and if the offender be an officer or employee 
of the United States he shall be dismissed from 
office or discharged from employment/^ 


% 
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Sections 327 and 328j Revenue Act of 1918 (40 Stat^ 
L. 1057, 1093). 

^^Sec. 327. That in the following cases the 
tax shall be determined as provided in section 
328: 

(a) Where the Commissioner is unable to 
determine the invested capital as provided in 
section 326; 

(b) In the case of a foreign corporation; 
‘^(c) Where a mixed aggregate of tangible 

property and intangible property has been 
paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily to 
determine the respective values of the several 
classes of property at the time of payment, or 
to distinguish the classes of property paid in 
for stock and for bonds, respectively; 

(d) Where upon application by the corpo¬ 
ration the Commissioner finds and so declares 
of record that the tax if determined without 
benefit of this section would, owing to abnor¬ 
mal conditions affecting the capital or income 
of the corporation, work upon the corporation 
an exceptional hardship evidenced by gross 
disproportion between the tax computed with¬ 
out benefit of this section and the tax com¬ 
puted by reference to the representative cor¬ 
porations specified in section 328. This sub¬ 
division shall not apply to any case (1) in 
which the tax (computed without benefit of 
this section) is high merely because the cor¬ 
poration earned within the taxable year a 
high rate of profit upon a normal invested 
capital, nor (2) in which 50 per centum or 
more of the gross income of the corporation 
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for the taxable year (computed under section 
233 of Title II) consists of gains, profits, com¬ 
missions, or other income, derived on a cost- 
plus basis from a Government contract or con¬ 
tracts made between April 6, 1917, and No¬ 
vember 11, 1918, both dates inclusive. 

^^Sec. 328. (a) In the cases specified in 
section 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
taxpayer (in excess of the specific exemption 
of $3,000) for the taxable year, as the average 
tax of representative corporations engaged in a 
like or similar trade or business, bears to their 
average net income (in excess of the specific 
exemption of $3,000) for such year. In the 
case of a foreign corporation the tax shall be 
computed without deducting the specific ex¬ 
emption of $3,000 either for the taxpayer or the 
representative corporations. 

‘^In computing the tax under this section 
the Commissioner shall compare the taxpayer 
only with representative corporations whose 
invested capital can be satisfactorily de¬ 
termined under section 326 and which are, as 
nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and rate of 
war profits or excess profits, and all other 
relevant facts and circumstances. 

^‘(b) For the purposes of subdivision (a) 
the ratios between the average tax and the 
average net income of representative corpora¬ 
tions shall be determined by the Commissioner 
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in accordance with regulations prescribed by 
him with the approval of the Secretary. 

In cases in which the tax is to be computed 
under this section, if the tax as computed 
without the benefit of this section is less than 
50 per centum of the net income of the tax¬ 
payer, the installments shall in the first 
instance be computed upon the basis of such 
tax; but if the tax so computed is 50 per centum 
or more of the net income, the installments 
shall in the first instance be computed upon 
the basis of a tax equal to 50 per centum of 
the net income. In any case, the actual ratio 
when ascertained shall be used in determining 
the correct amount of the tax. If the correct 
amount of the tax when determined exceeds 
50 per centum of the net income, any excess of 
the correct installments over the amounts 
actually paid shall on notice and demand be 
paid together with interest at the rate of 3^ 
of 1 per centum per month on such excess 
from the time the installment w^as due. 

“ (c) The Commissioner shall keep a record 
of all cases in which the tax is determined in the 
manner prescribed in subdivision (a), contain¬ 
ing the name and address of each taxpayer, 
the business in which engaged, the amount of 
invested capital and net income shown by 
the return, and the amount of invested capital 
as determined under such subdivision. The 
Commissioner shall furnish a copy of such 
record and other detailed information with 
respect to such cases when required by resolu¬ 
tion of either House of Congress, without 
regard to the restrictions contained in section 
257 ” 
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Revenue Act of 1924. 

“Sec. 274. (a) If, in the case of any tax¬ 
payer, the Commissioner determines that there 
is a deficiency in respect of the tax imposed by 
this title [relating to income and profits taxes] 
the taxpayer, except as provided in subdivision 
(d), shall be notified of such deficiency by 
registered mail, but such deficiency shall be 
assessed only as hereinafter provided. Within 
60 davs after such notice is mailed the tax- 
payer may file an appeal with the Board of 
Tax Appeals established by section 900. 

4 : ♦ ♦ * * 

“Sec. 279. (a) If a deficiency has been as¬ 
sessed under subdivision (d) of section 274, 
the taxpayer, within 10 days after notice and 
demand from the collector for the payment 
thereof, mav file with the collector a claim for 
the abatement of such deficiency, or any part ^ 
thereof, or of any interest or additional 
amounts assessed in connection therewith, or 
of any part of any such interest or additional 
amounts. Such claim shall be accompanied 
by a bond, in such amount, not exceeding 
double the amount of the claim, and with 
such sureties, as the collector deems necessary, 
conditioned upon the payment of so much of 
the amount of the claim as is not abated, 
together with interest thereon as provided in 
subdivision (c) of this section. Upon the 
filing of such claim and bond, the collection 
of so much of the amount assessed as is cov¬ 
ered by such claim and bond shall be stayed 
pending the final disposition of the claim. 
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(b). If a claim is filed as provided in sub¬ 
division (a) of this section the collector shall 
transmit the claim immediately to the Com¬ 
missioner who shall by registered mail notify 
the taxpayer of his decision on the claim. The 
taxpayer inay within 60 days after such notice 
is mailed file an appeal with the Board of Tax 
Appeals. * * * 

* * ♦ ♦ ♦ 

‘‘Sec. 280. If after the enactment of this 
Act the Commissioner determines that any 
assessment should be made in respect of any 
income, war-profits, or excess-profits tax im¬ 
posed by the Revenue Act of 1916, the 
Revenue Act of 1917, the Revenue Act of 
1918, or the Revenue Act of 1921, or by any 
such Act as amended, the amount which 
should be assessed (whether as deficiency or as 
interest, penalty, or other addition to the tax) 
shall be computed as if this Act had not been 
enacted, but the amount so computed shall be 
assessed, collected, and paid in the same 
manner and subject to the same provisions 
and limitations (including the provisions in 
case of delinquency in payment after notice 
and demand) as in the case of the taxes im¬ 
posed by this title, except as otherwise pro¬ 
vided in section 277. 

***** 

“Sec. 308. (a) If the Commissioner deter¬ 
mines that there is a deficiency in respect of 
the tax imposed by Part I of this title [relating 
to estates taxes] the executor, except as pro¬ 
vided in subdivision (d), shall be notified of 
such deficiency by registered mail, but such de¬ 
ficiency shall be assessed only as hereinafter 
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provided. Within 60 days after such notice 
is mailed the executor may file an appeal with 
the Board of Tax Appeals established by 
section 900. 

* ♦ ♦ * ♦ 

‘‘Sec. 312. (a) If a deficiency has been 
assessed under subdivision (d) of Section 308, 
the executor, within 30 days after notice and 
demand from the collector for the payment 
thereof, may file with the collector a claim 
for the abatement of such deficiency, or any 
part thereof, or of any interest or additional 
amounts assessed in connection therewith, or 
of any part of any such interest or additional 
amounts. Such claim shall be accompanied 
by a bond, in such amount, not exceeding; 
double the amount of the claim, and with 
such sureties, as the collector deems neces¬ 
sary, conditioned upon the payment of so 
much of the amount of the claim as is not 
abated, together with interest thereon as 
provided in subdivision (c) of this section. 
Upon the filing of such claim and bond, the 
collection of so much of the amount assessed 
as is covered by such claim and bond shall 
be stayed pending the final disposition of the 
claim. 

“(b) If a claim is filed as provided in sub¬ 
division (a) of this section the collector shall 
transmit the claim immediately to the Com¬ 
missioner who shall by registered mail notify 
the executor of his decision on the claim. 
The executor may within 60 days after such 
notice is mailed file an appeal with the Board 
of Tax Appeals. * * * 

;|e :{c :(c 3|c :|c 
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‘^Sec. 900. (a) There is hereby established a 
board to be known as the Board of Tax 
Appeals (hereinafter referred to as the ^Board^. 

* 3ic * :(C 

(e) The Board and its divisions shall hear 

and determine appeals filed under sections 274, 

270, 308, and 312. * * * 

* * 

‘‘(h) * * * Hearings before the Board and 
its divisions shall be open to the public. * * * 
All reports of the Board and its divisions and 
all evidence received by the Board and its 
divisions (including, in cases where the oral 
testimony is reduced to writing, the transcript 
thereof) shall be public records open to the 
inspection of the public. * * * 

“ (i) For the efficient administration of the 
functions vested in the Board or any division 
thereof, any member of the Board may ad¬ 
minister oaths, examine witnesses, and re¬ 
quire, by subpoena ordered by the Board or 
any division thereof and signed by the mem¬ 
ber, (1) the attendance and testimony of wit¬ 
nesses, and the production of all necessary 
returns, books, papers, documents, correspond¬ 
ence, and other evidence, from any place in 
the United States at any designated place of 
hearing, (2) the taking of a deposition before 
any designated individual competent to ad¬ 
minister oaths under this Act, and (3) the 
answer in writing under oath to any question 
of fact submitted. In the case of a deposi¬ 
tion the testimony shall be reduced to writing 
by the individual taking the deposition or un- 



24 


der his direction and shall then be subscribed 
by the deponent. * * * 

:|e :|c :|c :|c :|e 

‘‘(k) * * * The board shall be an inde¬ 
pendent agency in the executive branch of the 
Government.’^ 


V 


THE ISSUES 

1. Can an equity court by mandatory injunction, 
notwithstanding the provisions of section 3167 of the 
Revised Statutes, reenacted in section 1317 of the 
Revenue Act of 1918, in section 1311 of the Revenue 
A^t of 1921, in section 1018 of the Revenue Act of 
1924, and in section 1115 of the Revenue Act of 1926, 
compel the Commissioner of Internal Revenue to dis¬ 
close and make public the conhdential information 
contained in the income-tax returns of corporations 
not parties to this proceeding? 

2. Has the Board of Tax Appeals, on an appeal to 
it, jurisdiction to grant the relief of special assessment 
under the provisions of sections 327 and 328 of the 
Revenue Act of 1918 in a case where the Commis¬ 
sioner of Internal Revenue, acting under the dis¬ 
cretionary power conferred upon him by Congress, 
has declined to declare of record that the tax, if 
determined without the benefit of section 327, 
would, owing to abnormal conditions, work an 
exceptional hardship on the taxpayer? 
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3. Has the Board of Tax Appeals jurisdiction to 
review, for the purpose of fixing and changing, a rate 
for special assessment ascertained by the Commis¬ 
sioner of Internal Revenue under the provisions of 
section 328 of the Revenue Act of 1918? 

VI 

ARGUMENT 

1. Section 3167 of the Revised Statutes prohibits the 
Commissioner of Internai Revenue from discios- 
ing or making pubiic any part of the informa¬ 
tion set forth in an income-tax return, and an 
equity court can not, by mandatory injunction, 
compei him to vioiate that statute 

Prior to the adoption of the Sixteenth Amendment 
there was no uniformity of policy by Congress in 
legislating in regard to publicity of income-tax returns. 
Section 3167 of the Revised Statutes first appeared in 
substantially its present form as section 34 of the Act 
of August 27, 1894 (28 Stat. L. 509, 557). This 
restrictive section of the Revised Statutes has been 
reenacted in the Revenue Acts of 1913, 1916, 1918, 
1921, 1924, and 1926. An exhaustive historical 
analysis of the legislation by Congress on the subject 
of publicity of income-tax returns will be found in the 
opinion of Justice Hoehling in the printed transcript 
of record in this court in the case of Hubbard v. Blair 
et al. (No. 4286, January Term, 1925.) 
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The policy of secrecy evidenced in section 3167 of 
the Revised Statutes has been from time to time 
liberalized, but each time this has been done it was by 
the employment, in the liberalizing legislative pro¬ 
vision, of definite, specific, unmistakable language. 
Nothing was left to inference, and the positive pro¬ 
hibition of section 3167 of the Revised Statutes can 
not be rendered nugatory by implications drawn from 
statutory provisions that do not in plain and un¬ 
equivocal terms let down the bars of secrecy therein 
erected by Congerss. And it should be noted that 
the provisions of subdivision (d) of section 257 of the 
Revenue Act of 1924 making available to public 
inspection the amount of income tax paid by tax¬ 
payers was omitted from section 257 of the Revenue 
Act of 1926. 

The application of the appellee for special assess¬ 
ment falls within the provisions of subdivision (d) of 
section 327 of the Revenue Act of 1918. It is im¬ 
portant to note, in connection with the provisions of 
subdivision (d) of section 327, that the determination 
of the question whether or not an abnormality such 
as is contemplated by the statute exists and the 
fixing of the rate if such an abnormality is found to 
exist are not two separate and distinct functions, but 
instead they are inextricably linked together, and that 
only by the use of proper comparatives, which at the 
same time determines the rate to be applied by the 
Commissioner, is it possible for that officer to de¬ 
termine whether an abnormality exists which would 
work upon a taxpayer the exceptional hardship 
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intended to be alleviated by the application of 
sections 327 and 328. It might easily result—and it 
has, in fact, frequently happened—that corporations 
have been able to make a prima fade showing that 
they were entitled to relief under the provisions 
of sections 327 and 328, but when they have been 
compared with corporations similarly circumstanced 
it has been found that they have been called upon 
to pay a lower rate of tax than the corporations with 
which comparison is made, and special assessment 
accordingly has been denied. 

This illustrates the absolute necessity, in deter¬ 
mining whether a taxpayer should be granted special 
assessment under section 327 and, if so, in fixing the 
proper rate under section 328, that all the records of 
all taxpayers necessary to be consulted for the pur¬ 
pose of determining the proper comparatives to 
employ shall be available. 

Even conceding, therefore, for the sake of argu¬ 
ment, that the Board of Tax Appeals has been given 
jurisdiction to review the action of the Commissioner 
in refusing to grant special assessment under sections 
327 and 328 or to change a rate declared by an 
appellant taxpayer to be improper and unfair, it 
will be readily recognized that such jurisdiction is of 
no avail unless the Board should have the means of 
determining the correctness of the Commissioner's 
action. To so determine it is essential that the Board 
have available the entire body of returns and records 
of other taxpayers that are available to the Com¬ 


missioner. 
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intended to be alleviated by the application of 
sections 327 and 328. It might easily result—and it 
has, in fact, frequently happened—that corporations 
have been able to make a prima facie showing that 
they were entitled to relief under the provisions 
of sections 327 and 328, but when they have been 
compared with corporations similarly circumstanced 
it has been found that they have been called upon 
to pay a lower rate of tax than the corporations with 
which comparison is made, and special assessment 
accordingly has been denied. 

This illustrates the absolute necessity, in deter¬ 
mining whether a taxpayer should be granted special 
assessment under section 327 and, if so, in fixing the 
proper rate under section 328, that all the records of 
all taxpayers necessary to be consulted for the pur¬ 
pose of determining the proper comparatives to 
employ shall be available. 

Even conceding, therefore, for the sake of argu¬ 
ment, that the Board of Tax Appeals has been given 
jurisdiction to review the action of the Commissioner 
in refusing to grant special assessment under sections 
327 and 328 or to change a rate declared by an 
appellant taxpayer to be improper and unfair, it 
will be readily recognized that such jurisdiction is of 
no avail unless the Board should have the means of 
determining the correctness of the Commissioner's 
action. To so determine it is essential that the Board 
have available the entire body of returns and records 
of other taxpayers that are available to the Com¬ 


missioner. 
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Leaving out of consideration the fact that, in order 
to supply the Board of Tax Appeals with the returns 
and records of all taxpayers necessary to enable that 
body to determine whether a particular taxpayer is 
entitled to special assessment and the proper rate, 
would result in practically preventing a large section 
of the executive department charged with the duty 
of collecting taxes from functioning, and that mani¬ 
festly Congress could never have intended such a 
result, the fact remains that such action would be 
tantamount to nullifying section 3167 of the Revised 
Statutes by implication. 

In this connection attention is directed to the fact 
that the Board of Tax Appeals does not fall within 
the classification of any of those designated by the 
President in his order of September 27, 1924 (pub¬ 
lished as Treasury Decision No. 3638), as entitled to 
inspect income-tax returns. Subdivision (k) of sec¬ 
tion 900 of the Revenue Act of 1924 provides that 
the Board of Tax Appeals shall be an independent 
agency.” And this Court has determined that it 
is a quasi judicial body. (Goldsmith v. United States 
Board of Tax Appeals, 4 Fed. Rep. (2d), 422). Hence 
the Board of Tax Appeals is not authorized by the 
Executive Order referred to to request the Secretary 
of the Treasury to furnish it with the returns of 
taxpayers for the purpose of enabling it to select 
comparatives and to determine whether a particular 
taxpayer is entitled to special assessment. 

If it be assumed that the Board of Tax Appeals has . 
power and authority to compel the production of 


the returns of the large number of taxpayers necessary 
to pass on the questions whether a particular tax¬ 
payer is entitled to special assessment and the rate 
to be applied under sections 327 and 328, the Board 
could only consider such returns after they had been 
regularly offered and received in evidence, since the 
Board can only decide upon evidence regularly 
adduced before it. 

Subdivision (h) of section 900 of the Revenue Act 
of 1924 (the statute creating the Board of Tax 
Appeals) provides: 

a* ♦ * reports of the Board and its 

divisions and all evidence received by the Board 
and its divisions (including, in cases where the 
oral testimony is reduced to writing, the trans¬ 
script thereof) shall he public records open to 
the inspection of the public. * * (Italics 

ours.) 

It is also provided in the same subdivision that— 

n* * * Hearings before the Board and its 
divisions shall be open to the public. * * * ” 

This would necessarily result in the widest sort of 
publicity. It requires no wild flight of imagination 
to visualize the result that would inevitably flow 
from sustaining the proposition that the Board of 
Tax Appeals can compel the Commissioner of Internal 
Revenue to thus disclose and make public the intimate 
trade secrets of competitor taxpayers which have been 
confided to his.custody and safeguarding under the 
legislative pledge of secrecy contained in section 3167 
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of the Revised Statutes, reenacted each time Congress 
has acted in the matter of compelling such returns. 
For example, it would be the simplest thing in the 
world to make application for special assessment in 
a case clearly not entitled thereto, and, with the very 
design in mind to gain possession of the trade secrets 
of competitors, and, if the appellee’s contention be 
sustained, this would be accomplished by the simple 
process of an appeal to the Board of Tax Appeals and 
causing a subpoena to be issued such as that issued in 
the instant case. It is unthinkable that Congress 
ever intended this. 

The jealous care with which Congress, in pursuance 
of a sound public ])olicy, guards the details of income- 
tax returns from publicity, which would undoubtedly 
in cases such as that presented in this proceeding 
seriously embarrass and injure a taxpayer whose 
intimate trade secrets were spread before the public, 
and might even result in the utter destruction of such 
taxpa^'er’s business, is exemplified in the repeated 
reenactment of section 3167 of the Revised Statutes 
each time a revenue act was passed. In the Reve¬ 
nue Act of 1924 this was done in section 1018. 

The safeguards thrown around even the inspection 
of tax returns are shown by the language of subdi¬ 
vision (a) of section 257 of the 1924 Act, which 
provides that— 

^‘Returns upon which the tax has been 
determined by the Commissioner shall con¬ 
stitute public records; but they shall be open 
to inspection only upon order of the President 


33 


resolution of either House of Congress, without 
regard to the restrictions contained in section 
257/^ (Italics ours.) 

Subdivision (b) of section 257 of the Revenue Act 
of 1924 constitutes the only departure from the strict 
rule prohibiting the giving of publicity to any part 
of income-tax returns in providing that— 

‘^The Commissioner shall as soon as prac¬ 
ticable in each year cause to be prepared and 
made available to public inspection in such 
manner as he may determine, in the office of 
the collector in each internal-revenue district 
and in such other places as he may determine, 
lists containing the name and the post-office 
address of each person making an income-tax 
return in such district, together with the 
amount of the income tax paid by such person. 

Even this variation from the rule of strict secrecy 
permitted only the divulging of the name of the tax¬ 
payer, his address, and the amount of income tax 
paid by him. Under the 1926 Act only the name of 
each person making a return and his address are made 
public. 

Nor can it be said that subdivision (i) of section 
900 of the Revenue Act of 1924, which provides that— 

^^For the efficient administration of the func¬ 
tions vested in the Board or any division there¬ 
of, any member of the Board may administer 
oaths, examine witnesses, and require, by sub¬ 
poena ordered by the Board or any division 
thereof and signed by the member, (1) the 
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attendance and testimony of witnesses, and the 
production of all necessary returns, books, 
papers, documents, correspondence, and other 
evidence, from any place in the United States 
at any designated place of hearing,^^— 

authorizes the Board of Tax Appeals to obtain the 
returns of taxpayers whose tax liability is not under 
review by the Board for the purpose of determining 
the rate to be applied under section 328 of the Rev¬ 
enue Act of 1918 to some appellant taxpayer. Not 
only was it obviously not the intention of Congress 
to permit the Board of Tax Appeals to obtain such 
tax returns with the resultant necessity of making 
them public, thus thwarting the clearly expressed 
intention of Congress in section 3167 of the Revised 
Statutes that they should not be made public, under 
severe penalties, but the last quoted provision is a 
general provision of law, which must yield, under the 
rules of statutory construction, to the specific pro¬ 
visions of subdivision (a) of section 257 of the Reve¬ 
nue Act of 1924 (supra) and section 3167 of the 
Revised Statutes reenacted in section 1018 of the 
same statute and in section 1115 of the Revenue 
Act of 1926. It will be noted that in subdivision 
(a) of section 257 certain committees of the House 
of Representatives and the Senate are named as 
having the right to call upon the Secretary of the 
Treasury for data contained in income-tax returns. 
Such provisions prove the contention herein made, 
for, under the well-recognized maxim expressio unius 
est exclusio alterius, it can not be seriously asserted 


that the Board of Tax Appeals has the same right 
as such committees of Congress, without being 
specifically named therein. When Congress deems 
it necessary, in express language, to specifically except 
certain of its own committees from the general rule 
of subdivision (a) of section 257, is it possible to say 
that the Board of Tax Appeals, which is not therein 
mentioned, is excepted by implication? To state 
this question is to answer it. It is more reasonable 
to. conclude that if Congress had intended the returns 
of taxpayers not appealing to the Board of Tax 
Appeals should be available to the Board, and so 
exposed to widespread publicity, suitable provision 
therefor would have been made in subdivision (a) 
of section 257 when other exceptions from the pro¬ 
hibition of section 3167 of the Revised Statutes were 
provided therein. The fact that no such provision 
was incorporated therein makes it evident Congress 
did not intend such exception. 

One of the questions necessarily involved in a 
review of a determination made by the Commissioner 
of Internal Revenue in a case involving the right to 
special assessment or the rate determined if special 
assessment is granted is that of selection of proper 
comparatives. To pass on this question at all and 
to enable a reviewing authority to have the slightest 
justification for substituting its judgment and dis¬ 
cretion for that of the Commissioner of Internal 
Revenue, the reviewing authority would be required 
to have before it, not some, but all, of the thousands 
of returns of taxpayers that were available to the 
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Commissioner of Internal Revenue when he made his 
determination. It must be borne in mind that neither 
the taxpayer nor the Government is bound by any 
determination of the Board of Tax Appeals, but 
either or both mav sue in the courts. And if the 
Board of Tax Appeals has jurisdiction to review 
determinations bv the Commissioner of Internal 
Revenue in special-assessment cases, so, too, can the 
courts in tliose cases where no appeal has been taken 
to the Board of Tax Appeals. Thus these thousands 
of returns of taxpayers who have no interest or con¬ 
cern in the controversies in which their most intimate 
confidential business secrets are to be exposed may 
be pul)lished broadcast throuj 2 ;hout the land. 

The length to which the contention of the appellee 

will lead is illustrated bv a motion filed recentlv in 

the Court of Claims bv the claimant in the case of 

% 

George F. Dittmann Shoe (Jortipanij (No. E-42), now 
])ending in that Court. Under the provisions of 
section 1076 of the Revised Statutes (section 164 of 
tlie Judicial (\)de) and Rules 61 and 62 of the Rules 
of the Court of Claims upon motion of a claimant a 
call will be made upon an Executive Department for 
information and papers deemed necessary to the trial 
of his case. The motion filed bv the claimant was 
for a call on the Secretarv of the Treasurv to furnish— 

V « 

^‘1. All income and excess profits tax re¬ 
turns covering calendar years 1917 and 1918 
and all fiscal years ended in 1918, of all 
domestic corporations engaged, during the 
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calendar years 1917 and 1918, in the merchan¬ 
dising of boots and shoes at wholesale. 

‘^2. All other documents, records, and 
papers in the possession of the Commissioner 
of Internal Revenue relating to said returns 
and indicating changes made in the income, 
invested capitals, or taxes shown by said 
returns.’^ 

This motion was denied and overruled without 
opinion. 

The result that would flow from sustaining the 
contention of the appellee is not far to seek. It 
requires no vivid imagination to foresee that the 
]:)ranch of the Internal Revenue Bureau charged 
with the important duty of handling special-assess¬ 
ment matters would be paralyzed and would cease 
to function. And this is to result, not from a plain, 
direct, unmistakable declaration by Congress, but 
must be arrived at by implication. 

It is inconceivable that this Court will lend its aid 
to the proposition here contended for by the appellee. 

Clearly, the provisions of subdivision (i) of section 
900 (supra) were only intended by Congress to enable 
the Board of Tax Appeals to obtain the returns of 
the particular taxpayers whose cases were properly 
before the Board on appeal as a result of proposed 
deficiency assessments, and not to permit the Board 
to require the production of, and thus make public 
through their consideration as evidence by the 
Board, the intimate details of the business affairs 
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of other taxpayers in nowise interested in or con¬ 
cerned with such controversy. 

The income and excess profits tax of the taxpayers 
whose returns it is sought to have disclosed and 
made public property for any prying Tom, Dick, or 
Harry to mull over may not have been finall}^ de¬ 
termined and may on that account be utterly worth¬ 
less as comparatives. The Board of Tax Appeals 
has no means to determine this. In fact, there may 
not have been an audit of returns whose production 
it is sought to compel, so that the Commissioner of 
Internal Revenue himself may not be in position to 
say whether such returns might finally prove to be 
proper comparatives. 

It is inconceivable that Congress ever contem¬ 
plated throwing open to i)ublic inspection the inti¬ 
mate business details of taxpayers which it is sought 
in this proceeding to have disclosed and made public. 
Any such intent on the part of Congress is unmis¬ 
takably and positively negatived by the reenactment 
of safeguards against such publicity each time that 
body came to enact a revenue act. 

This court, in the absence of any positive, direct 
command by Congress that it shall be done, will not 
lend its aid to throw the doors wide open to a pub¬ 
licity the inevitable result of which, it is easy to 
foresee, will be to create a condition approaching 
chaos in the American business world. 
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2 . No Jurisdiction to review determinations of the 
Commissioner of Internal Revenue denying 
special-assessment relief or fixing rates has 
been expressly given to the Board of Tax Appeals, 
and no such jurisdiction can be assumed by 
implication 

While it is true that all Federal judicial power has 
its origin in the Constitution, yet it is none the less 
true that the courts of the United States other than 
the Supreme Court possess no jurisdiction except that 
which has been specifically conferred on them by an 
act of Congress. Being creatures of statute, they 
can have no'jurisdiction but such as the statute 
confers. This is so well settled by a long line of 
decisions that it is not necessary to make an extended 
argument. Case of the Sewing Machine Company,' 
18 Wall. 553, is one of the leading cases. On this 
point Mr. Justice Clifford, writing the opinion of 
the court, said (at page 577): 

Circuit Courts do not derive their judicial 
power, immediately, from the Constitution, as 
appears with sufficient explicitness from the 
Constitution itself, as the first section of the 
third article provides that ^the judicial power 
of the United States shall be vested in one 
Supreme Court and in such inferior courts as 
the Congress may from time to time ordain and 
establish.’ Consequently the jurisdiction of 
the Circuit Court in every case must depend 
upon some act of Congress, as it is clear that 
Congress, inasmuch as it possesses the power 
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to ordain and establish all courts inferior to the 
Supreme Court, may also define their jurisdic¬ 
tion. Courts created by statute can have no 
jurisdiction in controversies between party and 
party but such as the statute confers. Con¬ 
gress, it may be conceded, may confer such 
jurisdiction upon the Circuit Courts as it may 
see fit, within the scope of the judicial power of 
the Constitution, not vested in the Supreme 
Court, but as such tribunals are neither created 
by the Constitution nor is their jurisdiction 
defined by that instrument, it follows that inas¬ 
much as they are created by an act of Congress 
it is necessary, in every attempt to define their 
j)ower, to look to that source as the means of 
accomplishing that end. * * 

There arc no presumptions in favor of the jurisdic- 
. tion of the courts of the United States {Ex parie 
Sttiiih, 94 U. S. 455, 456). Indeed, Federal courts 
being courts of limited jurisdiction, the presumption 
is against jurisdiction in every stage of a cause. 
(Mr. Justice Harlan in Bars v. Preston^ 111 U. S. 252, 
255.) 

If, then, in the case of Federal courts it is necessary 
in a particular case to be able to point to a statute 
specifically granting jurisdiction in such case, how 
much truer must it be that the Board of Tax Appeals, 
claiming to have jurisdiction to review the deter¬ 
mination by the Commissioner of Internal Revenue 
in a case wherein the power to determine was dele¬ 
gated to him alone by Congress, and which requires 
the exercise of judgment and discretion, must be 
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able to point to some statutory provision which 
expressly confers such jurisdiction. And this must 
be more particularly true where there is involved, 
as in the instant case, a delegation of power to fix 
a tax rate. 

The statute creating the Board of Tax Appeals 
will be searched in vain for any express provision 
conferring on that body jurisdiction to review a 
determination by the Commissioner of Internal 
Revenue denying the relief of special assessment or 
his determination of the rate to apply in a case where 
he has granted such relief. It follows that the 
Board of Tax Appeals was without jurisdiction in 
the instant case, and that the court below erred in 
granting the mandatory injunction. 

3. The Board of Tax Appeals has no Jurisdiction to 
grant special assessment under the provisions 
of section 327 of the Revenue Act of 1918 in a 
case where the Commissioner of Internal Reve¬ 
nue, acting under the discretionary power con¬ 
ferred upon him by Congress, has denied special 
assessment 

In the instant case the taxpayer was granted the 
relief of special assessment for the taxable year 1918. 
As to this year the appellee contends that a lower 
rate should have been determined. The adjustment 
made by the Commissioner of Internal Revenue for 
1918 resulted in a determination of an overassess¬ 
ment of $9,296.17 for that year. (Rec.,p. 10.) The 
Board of Tax Appeals has in no case jurisdiction 
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unless there has been a determination of a deficiency, 
that is, that additional taxes are due. It results 
that the Board of Tax Appeals is absolutely without 
jurisdiction as to the year 1918. It follows, then, 
that the only question to be determined is whether 
Congress has committed to the Board of Tax Appeals 
jurisdiction to determine whether special assessment 
shall be granted in a case where the Commissioner 
of Internal Revenue has denied such relief. This 
necessarily carries with it the further question whether 
Congress, having delegated to the Commissioner of 
Internal Revenue the power and authority to fix the 
rate in cases where such relief has been granted by 
him, has also delegated like power and authority to 
the Board of Tax A})peals. Nay, more, it would 
necessarily follow that, if Congress has delegated 
these powers to the Board of Tax Appeals, the 
courts are invested with the same power, for the 
determinations of the Board are not final, and a tax- 
pa\^er is not compelled to resort to that body. This 
means that the juries would have to eventually pass 
upon these questions requiring the exercise of judg¬ 
ment and discretion. In our statement of the case 
(ante, pp. 9-10) we have directed attention to the 
absurd results to flow from affirming the decision of 
the court below. This situation has been thus aptly 
characterized by Judge Cooley in his monumental 
work on taxation: 

u* ♦ ♦ make juries the assessors 

of the claims of the State upon individuals 
could only introduce anarchy; one jury reach- 
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ing one conclusion regarding the public needs 
and the justice of its demands, and another 
another, until the state would be without gen¬ 
eral rul'e, and must fall to pieces from the incur¬ 
able insufficiency of its government. * * 
(Cooley on Taxation, vol. 3, 4th ed., p. 2617.) 

That Congress, in the Revenue Act of 1918, con¬ 
ferred on the Commissioner of Internal Revenue 
discretionary power and authority to determine when 
a taxpayer should be granted the benefit of special 
assessment of profits taxes is at once apparent when 
the pertinent sections of the statute are examined. 

Section 326 of the Revenue Act of 1918, which 
defines the term ^‘invested capital,reads: 

“Sec. 326. (a) That as used in this title 
the term ‘ invested capital ’ for any year 
means (except as provided in subdivisions 
(b) and (c) of this section): 

“ (1) Actual cash bona fide paid in for stock 

or shares; 

“ (2) Actual cash value of tangible property, 
other than cash, bona fide paid in for stock or 
shares, at the time of such payment, but in 
no case to exceed the par value of the original 
stock or shares specifically issued therefor, 
unless the actual cash value of such tangible 
property at the time paid in is shown to the 
satisfaction of the Commissioner to have been 
clearly and substantially in excess of such 
par value, in which case such excess shall be 
treated as paid-in surplus: Provided, That the 
Commissioner shall keep a record of all cases 
in which tangible property is included in in- 


44 


vested capital at a value in excess of the stock 
or shares issued therefor, containing the name 
and address of each taxj^ayer, the business in 
which engaged, the amount of invested capital 
and net income shown by the return, the value 
of the tangible property at the time paid in, 
the par value of the stock or shares specifically 
issued therefor, and the amount included under 
this paragra])h as j^aid-in surplus. The Com¬ 
missioner shall furnish a copy of such record 
anh other detailed information with respect 
to such cases when required by resolution of 
either House of Congress, without regard to the 
restrictions contained in section 257; 

‘‘(3) Paid-in or earned surplus and undi¬ 
vided profits; not including surplus and undi¬ 
vided profits earned during the year; 

“(4) Intangible property bona fide paid in 
for stock or shares prior to March 3, 1917, in 
an amount not exceeding (a) the actual cash 
value of such property at the time paid in, 
(b) the par value of the stock or shares issued 
therefor, or (c) in the aggregate 25 per centum 
of the par value of the total stock or shares 
of the corporation outstanding on March 3, 
1917, whichever is lowest; 

‘^(5) Intangible property bona fide paid in 
for stock or shares on or after March 3, 1917, 
in an amount not exceeding (a) the actual 
cash value of such property at the time paid 
in, (b) the par value of the stock or shares 
issued therefor, or (c) in the aggregate 25 per 
centum of the par value of the total stock or 
shares of the corporation outstanding at the 
beginning of the taxable year, whichever is 
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lowest: Providedy That in no case shall the 
total amount included under paragraphs (4) 
and (5) exceed in the aggregate 25 per centum 
of the par value of the total stock or shares 
of the corporation outstanding at the begin¬ 
ning of the taxable year; but 

(b) As used in this title the term invested 
capital^ does not include borrowed capital. 

“ (c) There shall be deducted from invested 
capital as above defined a percentage thereof 
equal to the percentage which the amount of 
inadmissible assets is of the amount of ad¬ 
missible and inadmissible assets held during 
the taxable year. 

^^(d) The invested capital for any period 
shall be the average invested capital for such 
period, but in the case of a corporation making 
a return for a fractional part of a year, it shall 
(except for the purpose of paragraph (2) of 
subdivision (a) of section 311) be the same 

► fractional part of such average invested capital. 

‘^The average invested capital for the prewar 
period shall be determined by dividing the 
number of years within that period during *the 
whole of which the corporation was in exist- 

► ence into the sum of the average invested 

capital for such years. 

In connection with this section of the statute, in 
order to emphasize that Congress committed to the 
Commissioner of Internal Revenue—and to him 
alone—the duty of determining whether a taxpayer 
shall be given special assessment, it is necessary only 
to direct attention to the fact that it is provided in 
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subparagraph (2) of subdivision (a) that the question 
of the actual cash value of tangible property paid in 
for stock or shares shall be shown to the satisfaction 
of the Commissionery Manifestly this language can 
not by implication drawn from the provisions of some 
other statute be distorted to mean that the discretion 
thereby lodged in the Commissioner shall be exercised 
by some person or body other than the Commissioner. 
And when the Commissioner has exercised his discre¬ 
tion and judgment in this regard, save as provided 
by some direct, positive statutory declaration, the 
determination by the Commissioner of Internal 
Revenue is not elsewhere reviewable. And the only 
statutory requirement is, in regard to the record 
which the Commissioner is required to keep in all 
such cases determined by him, that— 

“The Commissioner shall furnish a copy of 
such record and other detailed information 
with respect to such cases when required by 
resolution of either House of Congress, without 
regard to the restrictions contained in section 
257.” 

Here it is pertinent to inquire how the Board of 
Tax Appeals could control the discretion and judg¬ 
ment of the Commissioner of Internal Revenue in a 
case where he had determined the actual cash value 
of tangible and intangible assets and the taxpayer, 
insisting upon special assessment, was not satisfied 
therewith. There is nothing contained in section 
900 of the Revenue Act of 1924 creating the Board 
of Tax Appeals, or elsewhere, that can be found 
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taking from the Commissioner of Internal Revenue 
the discretionary power in this regard lodged with 
and conferred upon him and committing such dis¬ 
cretion to the Board of Tax Appeals. Nor is there 
anywhere any jurisdiction or power given to that 
Board to control, on review, a determination once 
made by the Commissioner of Internal Revenue 
that actual cash value of tangible and intangible 
assets in excess of par value of stock has not been 
shown to his satisfaction. 

Now, if section 327 of the Revenue Act of 1918 be 
analyzed it is at once apparent that the Congress 
has therein committed to the discretion and judg¬ 
ment of the Commissioner of Internal Revenue 
determination whether a taxpayer shall be given 
special assessment, save only in the case of a foreign 
corporation, in which case the special assessment is 
made mandatory. Let us, then, in their order 
examine each of the subdivisions of section 327 of 
the Revenue Act of 1918, providing in what cases 
special assessment shall be given (the italics in each 
case are ours): 

^^(a) Where the Commissioner is unable to 
determine the invested capital as provided in 
section 326/^ 

Manifestly these words, where the Commissioner 
is unable to determine,” can not by implication be 
made to read “where the Board of Tax Appeals is 
unable to determine.” Let it be assumed that in 
the case of a taxpayer corporation the Conunissioner 
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of Internal Revenue has decided that it is not pos¬ 
sible to determine the taxpayer's invested capital as 
provided in section 326 and has computed the tax 
in accordance with the provisions of section 328, 
which results in a larger tax than was paid by the 
taxpayer under the provisions of section 301, and a 
deficiency assessment is proposed, whereupon the tax¬ 
payer appeals to the Board of Tax Appeals. There 
is no statutory provision giving the Board of Tax 
Appeals power and jurisdiction to reverse or change 
the determination of the Commissioner, because, by 
some method of its own, it finds, not that the Com¬ 
missioner of Internal Revenue, but that the Board of 
Tax Appeals, is able to determine invested capital. 
Manifestly it can not make a finding that the Com¬ 
missioner is unable to so determine. 

It requires something more than mere implication 
to change this statutory requirement. This can be 
changed only by direct amendment of the statute 
itself by Congress, and not by the Board of Tax 
Appeals or the courts through the medium of forced 
and strained statutory construction. 

(b) In the case of a foreign corporation;’’ 

No time or space need be devoted to this sub¬ 
division, since it is mandatory. If special assess¬ 
ment should be denied a foreign corporation, this 
could readily be corrected and would not require the 
production of returns. However, it is inconceivable 
that, with the simple proof necessary to establish the 
fact that a taxpayer is a foreign corporation, an 
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error in this respect could be committed by the 
Commissioner of Internal Revenue. 

''(c) Where a mixed aggregate of tangible 
property and intangible property has been 
paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily to 
determine the respective values of the several 
classes of property at the time of payment, or 
to distinguish the classes of property paid in 
for stock and for bonds, respectively;^^ 

It would seem hardly necessary to do more than 
quote this subdivision to incontrovertibly demon¬ 
strate that it is made to depend exclusively upon the 
discretion and judgment of the Commissioner of 
Internal Revenue. In a case where a mixed aggre¬ 
gate of tangible and intangible property has been paid 
in for stock or for stock and bonds the statutory pro¬ 
vision is not that the taxpayer shall have assessment 
under section 301 if the Board of Tax Appeals is able 
to its satisfaction to segregate the respective values, 
but in the most positive terms that could be employed 
it is declared that where the Commissioner of Internal 
Revenue is unable to segregate such values to his 
satisfaction assessment shall be made under the 
provisions of section 328. And this lodgment of dis¬ 
cretion in the Commissioner remains unchanged and 
unaffected by any subsequent legislation by Con¬ 
gress. There has been no transfer made of the 
exercise of this discretion and judgment necessarily 
incident to such a case from the Commissioner of 
Internal Revenue to the Board of Tax Appeals. 
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It is perfectly manifest that there is no statutory 
provision for controlling the judgment of the Com¬ 
missioner of Internal Revenue in a case arising under 
the provisions of subdivision (c). The Board of Tax 
Appeals has been given no jurisdiction to compel the 
Commissioner to act in a particular manner in any 
case, and it is no longer open to discussion that the 
acts of an executive officer requiring the exercise of 
judgment and discretion are not subject to review. 
This being true of the courts how much truer must it 
be of another executive bodv which seeks to exercise 
such jurisdiction only by implication. 

^‘(d) Where upon application by the cor¬ 
poration the Commissioner finds and so de¬ 
clares of record that the tax if determined 
without benefit of this section would, owing to 
abnormal conditions affecting the capital or 
income of the corporation, work upon the 
corporation an exceptional hardship evidenced 
by gross disproportion between the tax com¬ 
puted without benefit of this section and the 
tax computed by reference to the representa¬ 
tive corporations specified in section 328. This 
subdivision shall not apply to any case (1) 
in which the tax (computed without benefit 
of this section) is high merely because the 
corporation earned within the taxable year a 
high rate of profit upon a normal invested 
capital, nor (2) in which 50 per centum or 
more of the gross income of the corporation 
for the taxable year (computed under section 
233 of Title II) consists of gains, profits, 
commissions, or other income, derived on a 
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cost-plus basis from a Government contract 
or contracts made between April 6, 1917, and 
November 11, 1918, both dates inclusive/^ 

It requires no extended discussion of this sub¬ 
division to demonstrate that Congress has in no 
uncertain language committed solely to the Com¬ 
missioner of Internal Revenue the determination of 
the applicability of its provisions to the case of a 
particular taxpayer. This subdivision can only be 
operative in the event that the Commissioner of 
Internal Revenue is able to determine invested 
capital as provided in section 326 and is also able to 
satisfactorily determine the respective values of 
tangible and intangible property paid in. 

It is the Commissioner who must find^ and it is he 
who must declare of record^ that the conditions prevail 
in a particular case which make subdivision (d) 
operative. The requirement to so find and declare 
clearly involves the exercise of discretion and judg¬ 
ment on the part of the Commissioner. 

What might to some minds—and more particularly 
to one not having access to all income-tax returns— 
appear to be abnormal^^ conditions might to 
another, able to survey by means of the income- 
tax returns the whole field of the industry in w^hich 
the particular taxpayer is engaged, be perfectly 
normal under the circumstances. 

It is enough to merely direct attention to the 
fact that Congress has conferred on the Commis¬ 
sioner of Internal Revenue the discretionary power 
to find and declare of record that, because of ab- 


52 


normal conditions, an ^‘exceptional hardshipwould 
be worked upon a particular taxpayer because of 
“gross disproportion,^^ evidenced by reference to 
“representative corporations/^ Clearly the deter¬ 
mination that these three conditions are present in 
a particular case—and all must exist—involves the 
exercise of judgment and discretion. 

It is not necessary to argue—and it is not here 
contended—that the Board of Tax Appeals has no 
jurisdiction whatever in appeals in cases involving 
war-profits and excess-profits taxes. There are many 
questions, such as those relating to deductions, deple¬ 
tion, depreciation, etc., which are clearly within 
the jurisdiction of the Board of Tax Appeals and 
determination of which might affect the question 
whether or not the taxpayer should properly be given 
special assessment and the rate to be applied, but 
after such other matters have been determined by 
the Board of Tax Appeals the cases must go back 
to the Commissioner of Internal Revenue for the 
exercise of the discretion and judgment lodged 
solely with him by the statute to determine in 
regard to special assessment. In this regard the 
Board of Tax Appeals has been granted no power 
to function thereon. 

This is a reasonable construction of the statute, 
and, as said by the Circuit Court of Appeals for the 
First Circuit in Baltzell v. Mitchell, 3 Fed. Rep. 
(2d), 428, 430— 

“The construction of a statute must be a 
rational and sensible one, having in mind 
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its evident purpose and the intention of 
Congress; and if such a construction can be 
found, it must prevail, even though in conflict 
with the dry words of the statute. Church of 
the Holy Trinity v. United States^ 143 U. S. 
457; United States v. LawSj 163 U. S. 258; 
Taylor v. United States^ 207 U. S. 120.^^ 

It is well settled that where a particular authority 
is confided to a public officer, to be exercised in his 
discretion upon an examination of the facts, of which 
he is made the appropriate judge, his decision upon 
these facts is, in the absence of any controlling pro¬ 
visions, [absolutely conclusive. In Louisiana v. Me- 
AdoOf 234 U. S. 627, this principle was thus announced 
by Mr. Justice Lurton writing the opinion of the 
court (at page 633): 

^^The duties imposed upon the Secretary 
of the Treasury in the collection of sugar 
tariffs are not ministerial. They are executive 
and involve the exercise of judgment and 
discretion. The facts show a situation in 
which the Secretary of the Treasury was con¬ 
fronted with the necessity of construing the 
law and then instructing the customs officers 
as to whether the twenty per cent preferential 
duty on Cuban sugar required by the conven¬ 
tion and the act of 1903 confirming that treaty 
had been superseded or in any wise affected 
by the later provisions of the Underwood Act. 

♦ * ♦ ♦ 4c 

There is a class of cases which hold that 
if a public officer be required by law to do a 
particular thing, not involving the exercise of 
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either judgment or discretion, he may be 
required to do that thing upon application of 
one having a distinct legal interest in the doing 
of the act. Such an act would be ministerial 
only. But if the matter in respect to which 
the action of the official is sought, is one in 
which the exercise of either judgment or dis¬ 
cretion is required, the courts will refuse to 
substitute their judgment or discretion for that 
of the official entrusted by law with its execu¬ 
tion. Interference in such a case would be to 
interfere with the ordinary functions of Govern¬ 


ment. 


* >> 


The latest declaration of this principle by the 
Supreme Court was in Ray Consolidated Copper Com- 
pany v. United States, 268 U. S. 373. There was in¬ 
volved in that case the question of the fair average 
value of the capital stock of the corporation. Mr. 
Justice Brandeis, who wrote the opinion, said (at 
page 377): 

a* * * method to be pursued in 

ascertaining the value is not prescribed, we 
think that it was left to the sound judgment 
and discretion of the Commissioner, subject 
only to the obligation to take into considera¬ 
tion every relevant fact. * * 

See also: 

Allen V. Blunt, Case No. 216, 1 Fed. Cas. 
448; 

Louisville and Nashville Railroad Company v. 
Greene, 244 U. S. 522, 540; 
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Illinois Central Railroad Company v. Greene^ 
244 U. S. 555, 561-562; 

Park Falls Lumber Company v. Burlingame^ 
1 Fed. Rep. (2d), 855, 857. 

In the case last cited the court quoted from Bates 
Guild Company v. Payne^ 194 U. S. 106, in which 
r. Justice Brown, speaking for the court, said (at 
page 108): 

^^But there is another class of cases in which 
the rule is somewhat differently, and perhaps 
more broadly stated, and that is, that where 
Congress has committed to the head of a de¬ 
partment certain duties requiring the exercise 
of judgment and discretion, his action thereon, 
whether it involve questions of law or fact, 
will not be reviewed by the courts, unless he has 
exceeded his authority or this court should be 
of opinion that his action was clearly wrong. 
In the early case of Decatur v. Paulding, 14 
Pet. 497, it was said that the official duties 
of the head of an executive department, 
whether imposed by act of Congress or resolu¬ 
tion, are not mere ministerial duties; and, as 
was said by this court in the recent case of 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 
324: ‘Whether he decided right or wrong is 
not the question. Having jurisdiction to 
decide at all, he had necessarily jurisdiction, 
and it was his duty to decide as he thought the 
law was, and the courts have no power what¬ 
ever under those circumstances to review his 
determination by mandamus or injunction.' 

“In Marquez v. Frishie, 101 U. S. 473, 
which was a bill in equity to review the 


decision of the Land Department in a preemp¬ 
tion case, Mr. Justice Miller remarked (p. 
476): ^This means, and it is a sound principle, 
that where there is a mixed question of law and 
fact, and the court can not so separate it as to 
show clearly where the mistake of law is, the 
decision of the tribunal to which the law had 
confided the matter is conclusive.^ In Gaines 
V. Thompson, 7 Wall. 347, it was held that the 
court would no more interfere by injunction 
than by mandamus to control the action of 
the head of a department; and in United States 
ex rel. Dunlap v. Black, 128 U. S. 40, it was 
said that the courts will not interfere by 
mandamus with the executive officers of the 
Government in the exercise of their ordinary 
official duties, even where those duties require 
an interpretation of the law, no appellate 
power being given them for that purpose. 
See also Redfield v. Windom, 137 U. S. 636. 

“The rule upon this subject may be sum¬ 
marized as follows: That where the decision 
of questions of fact is committed by Congress 
to the judgment and discretion of the head of a 
department, his decision thereon is conclusive; 
and that even upon mixed questions of law 
and fact, or of law alone, his action will carry 
with it a strong presumption of its correctness, 
and the courts will not ordinarily review it, 
although they may have the power, and will 
occasionally exercise the right of so doing. 


To sustain the contention that the Board of Tax 
Appeals has jurisdiction to review a determination 
by the Commissioner of Internal Revenue, under the 
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discretion given to him in section 327 of the Revenue 
Act of 1918, the appellee, and the Board of Tax 
Appeals as well, must, and they do, rely upon the 
provisions of section 280 of the Revenue Act of 1924. 
The contention can only be sustained by implication 
from the general provisions of that section. This 
Court, in the absence of clear and direct legislative 
pronouncement of an intent to modify, change, or 
control the discretion lodged in the Commissioner of 
Internal Revenue, and without a definite and unmis¬ 
takable legislative expression that the specific, posi¬ 
tive prohibition of section 3167 of the Revised Stat¬ 
utes is abrogated, will not aid in producing the 
disastrous result of nullifying all of the safeguards of 
secrecy with which Congress has surrounded the 
income-tax returns and creating the ridiculous situ¬ 
ation which must result from sustaining the decision 
of the court below. 

It must be borne in mind that all three conditions 
named in subdivision (d) of section 327 must be 
present to justify special assessment in a given case. 
The presence of abnormality is not sufficient, for 
Congress has expressly declared that the subdivision 
shall not apply*to a case merely because a corporation 
has earned a high rate of profit upon a normal invested 
capital. The abnormality must work ^^exceptional 
hardship.’^ And this exceptional hardship must be 
evidenced by gross disproportion” between the tax 
computed without special assessment and the tax 
computed by reference to representative corporations. 
Congress itself in subdivision (a) of section 328 has 
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defined the term ^^representative corporations^^ as 
used in subdivision (d) of section 327. It needs only 
to state the statutory requirements to demonstrate 
beyond peradventure the fact that to make deter¬ 
minations under section 327 requires the exercise of 
discretion and judgment, and that the responsibility 
for the exercise of such judgment and discretion com¬ 
mitted to the Commissioner of Internal Revenue was 
never intended by Congress to be diluted by causing 
review thereof to be made by two other agencies— 
the Board of Tax Appeals and the courts. That 
Congress never so intended is shown by the provision 
of subdivision (c) of section 328 requiring a resolution 
of either House of Congress for the disclosure of the 
records made by the Commissioner of Internal Reve¬ 
nue in the discharge of this duty. 

It is inconceivable that Congress intended that the 
authority which it delegated to the Commissioner of 
Internal Revenue to fix the tax rate in these special- 
assessment cases should be ultimately exercised by a 
petit jury. And yet that is the logical conclusion of 
the appellee^s contention and is the natural result 
that must flow from the decision of the court below if 
sustained by this Court. 

This Court, in the absence of some statutory pro- 

• 

vision clearly and expressly giving jurisdiction to 
review determinations by the Commissioner of In¬ 
ternal Revenue in special-assessment cases, will not 
establish a precedent committing to a petit jury the 
review of a determination involving such a clear 
exercise of judgment and discretion by the executive 
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officer to whom alone Congress has committed such 
power and authority and wffio alone has access to the 
facts necessary to the proper exercise of such power. 

4. The Board of Tax Appeals is without Jurisdiction 
to review, for the purpose of fixing and changing, 
a rate for computaiion of taxes ascertained by 
the Commissioner of Internal Revenue in ac¬ 
cordance with the provisions of section 3^8 of 
the Revenue Act of 1918 

The instant case does not arise under subdivision 
(a) of section 327 of the Revenue Act of 1918, the 
provisions of which make the section operative in 
cases where the Commissioner of Internal Revenue 
is unable to determine invested capital as provided 
in section 326. The case could not grow out of the 
provisions of subdivision (b), which has to do only 
with foreign corporations. Nor does this case rest on 
the provisions of subdivision (c) of section 327 because 
the Commissioner of Internal Revenue was unable 
to satisfactorily determine the respective values of 
tangible and intangible property where a mixed 
aggregate of such property has been paid in for stock 
or for stock and bonds. It has been demonstrated 
beyond peradventure, in the discussion of our third 
point, that in such cases determination of whether 
or not taxes shall be computed in accordance with 
section 328 has been lodged in the discretion and 
judgment of the Commissioner of Internal Revenue, 
except in the case of a foreign corporation (in which 
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case it is mandatory), and that his determination 
therein can not be reviewed and changed by the 
Board of Tax Appeals. 

Therefore, the inquiry in the instant case has to do 
only with subdivision (d) of section 327. Determi¬ 
nation of whether or not an .abnormality exists under 
the provisions of subdivision (d) of section 327 such 
as would entitle a taxpayer to computation of profits 
taxes in accordance with the provisions of section 328, 
and the fixing of a rate for the computation of the tax, 
if it is determined that special assessment is proper, 
are not two separate and distinct functions. The 
same formula and procedure that it is necessary to 
employ to determine whether or not such abnormal 
conditions exist for which relief is provided in sub¬ 
division (d) of section 327 at the same time and by 
the same process determine the rate for computation 
of the tax that should be employed under section 328 
if it is determined from the result thus obtained that 
special assessment is proper. 

Not only did Congress in sections 327 and 328 of 
the Revenue Act of 1918 commit to the Commissioner 
of Internal Revenue the duty and responsibility of 
determining whether a taxpayer was entitled to the 
relief of special assessment, but this was accompanied 
by a delegation of power to fix the rate of taxation in 
cases where such relief was granted. Can it be that 
Congress has delegated this power of rate making, to 
be exercised in the same case, to three different agen¬ 
cies, each of which functions differently—that is, to 
the Commissioner of Internal Revenue, to the Board 
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of Tax Appeals, and to the courts? To state this 
question is to answer it. Not only must the case of 
the appellee rest on the contention that Congress has 
perpetrated such a legislative absurdity, but the 
argument to sustain it must rest on an implied dele¬ 
gation of a legislative function, for nowhere in the 
statutes can there be found an express delegation of 
the power to fix the rate of tax in cases provided for 
in sections 327 and 328 except that to the Commis¬ 
sioner of Internal Revenue. 

We have already seen that if the Board of Tax 
Appeals has power to review and change determina¬ 
tions by the Commissioner of Internal Revenue in 
special-assessment cases it necessarily follows that the 
courts are clothed with the same powers. It results, 
then, to pursue the contention of the appellee to its 
logical conclusion, that in a particular case a jury 
in a trial court will have the power to fix the rate of 
tax to apply in the case under a power expressly 
delegated only to the Commissioner of Internal Rev¬ 
enue. Such a jury, then, would have to determine 
(1) whether abnormal conditions affecting capital or 
income are present, (2) whether such abnormal con¬ 
ditions work an exceptional hardship, and (3) whether 
this hardship is evidenced by gross disproportion be¬ 
tween the tax computed without the benefit of spe¬ 
cial assessment and the tax computed by reference 
to representative corporations. To do this the jury 
would be compelled to select, out of thousands of 
corporations, those only whose invested capital can 
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case it is mandatory), and that his determination 
therein can not be reviewed and changed by the 
Board of Tax Appeals. 

Therefore, the inquiry in the instant case has to do 
only with subdivision (d) of section 327. Determi¬ 
nation of whether or not an .abnormality exists under 
the provisions of subdivision (d) of section 327 such 
as would entitle a taxpayer to computation of profits 
taxes in accordance with the provisions of section 328, 
and the fixing of a rate for the computation of the tax, 
if it is determined that special assessment is proper, 
are not two separate and distinct functions. The 
same formula and procedure that it is necessary to 
employ to determine whether or not such abnormal 
conditions exist for which relief is provided in sub¬ 
division (d) of section 327 at the same time and by 
the same process determine the rate for computation 
of the tax that should be employed under section 328 
if it is determined from the result thus obtained that 
special assessment is proper. 

Not only did Congress in sections 327 and 328 of 
the Revenue Act of 1918 commit to the Commissioner 
of Internal Revenue the duty and responsibility of 
determining whether a taxpayer was entitled to the 
relief of special assessment, but this was accompanied 
by a delegation of power to fix the rate of taxation in 
cases where such relief was granted. Can it be that 
Congress has delegated this power of rate making, to 
be exercised in the same case, to three different agen¬ 
cies, each of which functions differently—that is, to 
the Commissioner of Internal Revenue, to the Board 


61 


of Tax Appeals, and to the courts? To state this 
question is to answer it. Not only must the case of 
the appellee rest on the contention that Congress has 
perpetrated such a legislative absurdity, but the 
argument to sustain it must rest on an implied dele¬ 
gation of a legislative function, for nowhere in the 
statutes can there be found an express delegation of 
the power to fix the rate of tax in cases provided for 
in sections 327 and 328 except that to the Commis¬ 
sioner of Internal Revenue. 

We have already seen that if the Board of Tax 
Appeals has power to review and change determina¬ 
tions by the Commissioner of Internal Revenue in 
special-assessment cases it necessarily follows that the 
courts are clothed with the same powers. It results, 
then, to pursue the contention of the appellee to its 
logical conclusion, that in a particular case a jury 
in a trial court will have the power to fix the rate of 
tax to apply in the case under a power expressly 
delegated only to the Commissioner of Internal Rev¬ 
enue. Such a jury, then, would have to determine 
(1) whether abnormal conditions affecting capital or 
income are present, (2) whether such abnormal con¬ 
ditions work an exceptional hardship, and (3) whether 
this hardship is evidenced by gross disproportion be¬ 
tween the tax computed without the benefit of spe¬ 
cial assessment and the tax computed by reference 
to representative corporations. To do this the jury 
would be compelled to select, out of thousands of 
corporations, those only whose invested capital can 
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be satisfactorily determined and which are similarly 
circumstanced as the litigant taxpayer ^^with respect 
to gross income, net income, profits per unit of busi¬ 
ness transacted and capital employed, the amount 
and rate of war profits and excess profits, and all 
other relevant facts and circumstances'^ 

This, then, is the utterly absurd length to which 
the contention of the appellee necessarily leads. 

It has already been shown in discussing our third 
point that the Board of Tax Appeals is without 
jurisdiction to review and change a determination 
made by the Commissioner of Internal Revenue 
under the provisions of subdivision (d). If for the 
sake of the present argument it be assumed that the 
Board has been given such jurisdiction, the question 
then arises. Has the Board of Tax Appeals been 
delegated the power by Congress to fix a rate for the 
computation of the tax? The power to review a 
rate already fixed by the Commissioner of Internal 
Revenue under the discretionary power delegated 
to him by Congress connotes the right to determine 
a rate. 

While this delegation of power to the Commissioner 
of Internal Revenue to determine the rate in cases 
of special assessment is not a delegation of a power 
that is strictly and exclusively legislative, yet it is 
one of those powers which Congress can itself exercise, 
if it sees fit and it is possible for that body to antici¬ 
pate all of the details involved, but which it may 
delegate to an executive officer or body under general 
provisions to make its legislation effective. The 
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power so delegated may be as fully exercised as the 
legislature itself might have exercised, subject only 
to limitations imposed by the legislature itself. 
{Louisville and Nashville Railroad Company v. Inter- 
state Commerce Commission^ 184 Fed. Rep. 118, 122.) 

In the discussion of our third point it has been 
inescapably demonstrated that in section 327 Con¬ 
gress committed to the Commissioner of Internal 
Revenue a duty in the discharge of which he neces¬ 
sarily must exercise discretion and judgment. If, 
now, we examine in their order the provisions of the 
several subdivisions of section 328 it will be at once 
seen that these two sections can not be administered 
and executed except by the exercise of discretion and 
judgment on the part of the Commissioner of Internal 
Revenue. The portion of subdivision (a) omitted 
from the following analysis relates to foreign corpora¬ 
tions, and that omitted from subdivision (b) has to 
do with installment payments. 

‘‘Sec. 328. (a) In the cases specified in 
section 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
taxpayer (in excess of the specific exemption 
of $3,000) for the taxable year, as the average 
tax of representative corporations engaged in a 
like or similar trade or business, bears to their 
average net income (in excess of the specific 
exemption of $3,000) for such year. * * * 

Does not the selection of “representative corpora¬ 
tions” to be used as comparatives under this provi¬ 
sion involve the exercise of discretion and judgment? 
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There is no escape from an affirmative reply to this 
question. This is not such a ministerial act as can 
be reached by mandamus or injunction. This is a 
determination committed by Congress in its wisdom 
to the sound discretion and judgment of the Com¬ 
missioner of Internal Revenue. To him, and to him 
alone, is delegated the power to make the compari¬ 
son. That some other person or some tribunal 
might determine that corporations other than those 
selected by the Commissioner are more represent¬ 
ative is entirely beside the mark. The statute dele¬ 
gates to the Commissioner this discretionary power 
and authority without limitation and subject to re¬ 
view by no person or tribunal, and his determination 
is final and conclusive. 

“(b) For the purposes of subdivision (a) the 
ratios between the average tax and the aver¬ 
age net income of representative corporations 
shall be determined by the Commissioner in 
accordance with regulations prescribed by him 
with the approval of the Secretary.” 

* ♦ * ♦ ♦ 

It would seem necessary only to quote the provi¬ 
sions of the above subdivision to demonstrate that 
here is a clear delegation of power involving discre¬ 
tion and judgment. The Commissioner of Internal 
Revenue having exercised his discretion and judg¬ 
ment, under the delegated power, in selecting proper 
comparatives, the ratios must then, under subdivi¬ 
sion (b), and with a like exercise of discretion and 
judgment, be determined by the Commissioner. And 
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there is coupled with this a further delegation of 
power and authority to prescribe regulations in this 
regard. No clearer delegation of a power involving 
the exercise of discretion and judgment can well be 
imagined. 

Can it be that the Board of Tax Appeals, and then 
ultimately a petit jury, has been given jurisdiction 
to make regulations in regard to these ratios to 
govern its review and change of a determination 
made by the Commissioner? To thus state the propo¬ 
sition it is too utterly ridiculous to pursue further. 

(c) The Commissioner shall keep a record 
of all cases in which the tax is determined in 
the manner prescribed in subdivision (a), con¬ 
taining the name and address of each tax¬ 
payer, the business in which engaged, the 
amount of invested capital and net income 
shown by the return, and the amount of 
invested capital as determined under such 
subdivision. The Commissioner shall furnish 
a copy of such record and other detailed in¬ 
formation with respect to such cases when 
required by resolution of either House of 
Congress, without regard to the restrictions 
contained in section 257.^^ 

The provisions of this last subdivision demonstrate 
beyond all question that the power to determine the 
rate for computation of profits taxes in cases of special 
assessment in accordance with the provisions of sec- 
tions327 and 328 of the Revenue Act of 1918 was dele¬ 
gated by Congress exclusively to the Commissioner 
of Internal Revenue. It is he, and he alone, who is 
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required to make a record of all cases determined by 
him. The language employed in the statute can not 
be distorted to mean that this record can or may be 
made by some other official or tribunal of determina¬ 
tions bv that official or tribunal. And it is the Com- 
missioner who must furnish a copy of the record made 
by him of determinations made by him and other 
detailed information in respect to special-assessment 
cases to either House of Congress wdien required by 
resolution. Thus the Commissioner is required to 
give an account of his exercise of the delegated power 
in these cases directly to Congress, and only to 
Congress. And this provision remains unchanged 
and unaffected by subsequent legislation. 

That the execution of the power delegated to the 
Commissioner of Internal Revenue in sections 327 
and 328 of the Revenue Act of 1918 involves the 
exercise of discretion and judgment is so clear as to 
require no further argument. And it is well settled 
that a determination reached in exercise of such 
discretion and judgment is not reviewable by any 
tribunal unless such review is expressly authorized 
by law. This rule of law was thus stated by Mr. 
Justice Story, speaking for the court, in Martin v. 
Mottj 12 Wheat. 19, 31: 

a* * * Whenever a statute gives a dis¬ 

cretionary power to any person, to be exer¬ 
cised by him upon his own opinion of certain 
facts, it is a sound rule of construction that 
the statute constitutes him the sole and 
exclusive judge of the existence of those 
facts. * * 
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In Nishimura Ekiu v. United States 142 U. S. 651, 
the opinion was written by Mr. Justice Gray, who 
(at page 660) thus stated the rule: 

u* ♦ * Bxity on the other hand, the final 

determination of those facts may be entrusted 
by Congress to executive officers; and in such 
a case, as in all others, in which a statute gives 
a discretionary power to an officer, to be exer¬ 
cised by him upon his own opinion of certain 
facts, he is made the sole and exclusive judge 
of the existence of those facts, and no other 
tribunal, unless expressly authorized by law 
to do so, is at liberty to reexamine or contro¬ 
vert the sufficiency of the evidence on which 
he acted. * * 

As said by Mr. Justice Peckham, speaking for the 
court in Riverside Oil Company v. Hitchcocky 190 
U. S. 316, 324, in which case it was sought to review 
and control by mandamus a determination b}^ the 
Secretary of the Interior under power delegated to 
him by Congress: 

n * * :ic w^hether he decided right or 

wrong, is not the question. Having jurisdic¬ 
tion to decide at all, he had necessarily juris¬ 
diction, and it was his duty to decide as he 
thought the law was, and the courts have 
no power whatever under those circumstances 
to review his determination by mandamus or 
injunction. * * 

Silberschein v. United Statesy 266 U. S. 221, was a 
suit for compensation under the War Risk Insurance 
Act, which, as amended, commits to the Director 
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of the Veterans^ Bureau the duty and authority of 
administering its provisions and deciding all ques¬ 
tions arising under it. Holding that the decision of 
the Director upon a right to compensation claimed 
under the act is final and conclusive, and not subject 
to judicial review, it was said, Mr. Justice Sutherland 
speaking for the court (at page 225): 

“The statute which creates the asserted 
right, commits to the Director of the Bureau 
the duty and authority of administering its 
provisions and deciding all questions arising 
under it; and in the light of the prior decisions 
of this Court, we must hold that his decision 
of such questions is final and conclusive and 
not subject to judicial review, at least unless 
the decision is wholly unsupported by the 
evidence, or is wholly dependent upon a 
question of law or is seen to be clearly arbitrary 
or capricious. Bates <Sc Guild Co. v. Payney 
194 U. S. 106, 108-110; Medbury v. United 
StateSy 173 U. S. 492, 497-498; Ness v. Fishery 
223 U. S. 683, 691-692; Degge v. Hitchcocky 
229 U. S. 162, 171; Int. Com. Comm. v. Union 
Pacific R. R. Co.y 222 U. S. 541, 547; Int. 
Com. Comm. v. Louis. & Nash. R. R. Co.y 
227 U. S. 88, 91.^^ 

See also: Philadelphia and Trenton Railroad 
Company v. Simpsony 14 Pet. 448, 458. 

There is no provision, either in section 327 or 
section 328, or elsewhere in the Revenue Act of 1918, 
granting to any tribunal the jurisdiction or power 
to review a determination by the Commissioner of 
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Internal Revenue in the exercise of the power dele¬ 
gated to him in those two sections, and no power to 
review such determination is given to any tribunal in 
any subsequent legislation by Congress. And sub¬ 
sequent legislation will be searched in vain for any lim¬ 
itation of the discretionary power therein delegated. 
The statute creating the Board of Tax Appeals (the 
Revenue Act of 1924) contains no express grant of 
power or jurisdiction to review such determinations 
by the Commissioner of Internal Revenue under the 
discretionary power delegated to him. The con¬ 
tention that the Board of Tax Appeals has jurisdic¬ 
tion and power to review the determination by the 
Commissioner of Internal Revenue in the instant case 
rests—and must rest—on implications drawn from 
section 280 of the Revenue Act of 1924. Jurisdic¬ 
tion to review a determination under a power dele¬ 
gated by Congress can not be gained by implication. 
As said by Mr. Justice Gray in Nishimura Ekiu v. 
United States^ 142 U. S. 651, 660 (supra), such a review 
in such case must be expressly authorized by law.” 

To give effect in the instant case to this implica¬ 
tion as against the clear and unmistakable delega¬ 
tion of power by Congress would result in throwing 
open to public inspection the returns of practically 
all taxpayers who paid profits taxes and are in the 
same trade or business as the petitioner. This must 
necessarily follow, for it is only by access to all 
such returns that it can be determined whether the 
petitioner should be granted the privilege of special 
assessment under sections 327 and 328 of the Reve- 
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nue Act of 1918, proper comparatives selected, and 
a rate fixed. Therefore, it must not be overlooked 
that the implication of jurisdiction contended for 
by the petitioner can be made effective only by 
flying squarely in the teeth of and disregarding the 
plain, direct, and positive prohibition by Congress 
against making such returns public contained in 
section 3167 of the Revised Statutes, reenact'd in 
section 1018 of the Revenue Act of 1924 and sec¬ 
tion 1115 of the Revenue Act of 1926 and that in 
subdivision (a) of section 257 of the Revenue Acts 
of 1924 and 1926. 

This court will not lend the aid of a mandatory 
injunction, sought on the basis of a mere implica¬ 
tion as against a clear legislative delegation of power 
and against the positive statutory provisions to safe¬ 
guard the secrecy of the intimate details contained 
in the income and profits tax returns. This is more 
especially true in view of the attendant widespread 
embarrassment and injury to the trade and business 
of the entire country that will inevitably flow from 
establishing a precedent such as is sought in the 
instant case. 

5. The taxpayers whose income-tax returns it is sought 
to compel the disclosure of are necessary par¬ 
ties to this proceeding 

If, as sought in this proceeding, the Commissioner 
of Internal Revenue is compelled to disclose and make 
public the intimate details of the income-tax returns 
of taxpayers who are not parties to the appeal to the 
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Board of Tax Appeals or to this proceeding, such 
taxpayers may suffer irreparable injury. That being 
so, it requires no extended argument to establish the 
proposition that such taxpayers are necessary parties 
to this proceeding. The privacy and secrecy of the 
returns they were compelled to make, guaranteed 
to them by section 3167 of the Revised Statutes, is 
sought to be invaded, their intimate trade secrets are 
sought to be laid bare, thus injuriously affecting their 
rights, with the possibility of irreparable injury. 

It has been repeatedly determined that section 50 
of the Judicial Code, which was carried thereto from 
the Act of February 28, 1839 (5 Stat. L. 321), and 
Equity Rule 39 (formerly Rule 47), permitting a suit 
to go forward to final decree in certain cases in the 
absence of proper parties, do not change the prin¬ 
ciples of equity or of equity practice. It is still 
true than an equity court can make no decree which so 
far involves the rights of an absent party that com¬ 
plete and final justice can not be done between the 
parties present without affecting the rights of the 
absent party. 

Shields et al. v. Barrow, 17 How. 130, 139. 

Coiron et al. v. Millaudon et al., 19 How. 
113, 115. 

Barney v. Baltimore City, 6 Wall. 280, 285. 

Bogart v. Southern Pacific Company, 228 
U. S. 137, 145. 

Gregory v. Swift, 39 Fed. Rep. 708, 712. 

Hyams v. Old Dominion Company, 204 Fed. 
Rep. 681, 685. 
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Necessary parties are indispensable parties, and it 
is settled beyond all controversy that every indis¬ 
pensable party must be brought into court or the 
suit will be dismissed. (Rogers v. Penobscot Mining 
Company^ 154 Fed. Rep. 606, 616.) 

The relations of an indispensable party to the suit 
must be such that no decree can be entered in the 
case that will do justice between the parties actually 
before the court without injuriously affecting the 
rights of an absent party. Among necessary parties 
are persons who not only have an interest in the con¬ 
troversy, but an interest of such a nature that a 
final decree can not be made without either affecting 
that interest or leaving the controversy in such con¬ 
dition that its final termination may be wholly 
inconsistent with equity and good conscience. 

Shields et al. v. BarroWy 17 How. 130, 139 
(supra). 

Gregory v. Stetson, 133 U. S. 579, 586. 

California v. Southern Pacific Company, 157 
U. S. 229, 249, 255. 

Minnesota v. Northern Securities Company, 
184 U. S. 199, 235, 245. 

Arkansas Southeastern Railroad Company v. 
Union Saumill Company, 154 Fed. Rep. 304, 
310. 

In California v. Southern Pacific Company, 157 
U. S. 229 (supra). Chief Justice Fuller, speaking for 
the court, said (at page 249): 

^^It was held in Mallow v. Hinde, 12 Wheat. 
193, 198, that where an equity cause may be 
finally decided between the parties litigant 


73 


without bringing others before the court who 
would, generally speaking, be necessary parties, 
such parties may be dispensed with in the 
Circuit Court if its process can not reach them 
or if they are citizens of another State; but 
if the rights of those not before the court are 
inseparably connected with the claim of the 
parties litigant so that a final decision can 
not be made between them without affecting 
the rights of the absent parties, the peculiar 
constitution of the Circuit Court forms no 
ground for dispensing with such parties. And 
the court remarked: ‘We do not put this case 
upon the ground of jurisdiction, but upon a 
much broader ground, which must equally 
apply to all courts of equity whatever may 
be their structure as to jurisdiction. We put 
it upon the ground that no court can adjudi¬ 
cate directly upon a personas right, without 
the party being actually or constructively be¬ 
fore the court.^ ” 

The case of Minnesota v. Northern Securities Com¬ 
pany ^ 184 U. S. 199 (supra), is so similar to the 
instant case that it should be decisive of the point 
that the corporations whose intimate trade secrets 
it is sought by this proceeding to lay bare to the 
\vorld are necessary parties, and that the proceed¬ 
ing must be dismissed because they can not be brought 
within the jurisdiction of the court. 

That was ah original proceeding in the Supreme 
Court by \vay of a motion filed by the State of 
Minnesota for leave to file a bill for injunction to 
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restrain the Northern Securities Company from ex¬ 
ercising control of the Great Northern and Northern 
Pacific railway companies and a large number of 
other railroad companies whose lines were owned or 
controlled by these two companies. The opinion 
was by Mr. Justice Shiras, who (at page 235) thus 
stated the rule that a bill must be dismissed if parties 
who would be injuriously affected by the relief 
prayed are not made parties to the bill: 

^‘The established practice of courts of 
equity to dismiss the plaintiff’s bill if it ap¬ 
pears that to grant the relief prayed for would 
injuriously affect persons materially interested 
in the subject matter who are not made 
parties to the suit, is founded upon clear 
reasons, and may be enforced by the court, 
sua sj)onte, though not raised by the proceed¬ 
ings or suggested by the counsel. Shields v. 
Barrow j 17 How. 130; Hipp v. Babin, 19 How. 
271, 278; Parker v. Winnipiseogee Lake Cotton 
and Woolen Co., 2 Black, 545.” 

After thus stating the principle of equity appli¬ 
cable, the court (at page 245) thus discussed the 
parties who would be affected by the relief prayed 
in that case: 

'^The narrative of the bill unquestionably 
discloses that the parties to be affected by a 
decision of the controversy are, directly, the 
State of Minnesota, the Great Northern Rail¬ 
way Company, the Northern Pacific Railway 
Company, corporations of that State, and 
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the Northern Securities Company, a corpora¬ 
tion of the State of New Jersey, and, indi¬ 
rectly, the stockholders and bondholders of 
those corporations, and of the numerous rail¬ 
way companies whose lines are alleged to be 
owned, managed or controlled by the Great 
Northern and Northern Pacific Railway Com¬ 
panies. 

‘‘Can such a controversy be determined 
with due regard to the interests of all con¬ 
cerned, by a suit solely between the State of 
Minnesota and the Northern Securities Com¬ 
pany? It is, indeed, alleged that all of the 
stockholders of the Northern Securities Com¬ 
pany are stockholders in the two railroad 
companies, and, therefore, it may be said that 
the latter stockholders are sufficiently repre¬ 
sented in the litigation by the Northern 
Securities Company; but it is not alleged that 
the stockholders of the Northern Securities 
Company constitute or are composed of all 
the stockholders of the two railroad compa¬ 
nies, and, in fact, the contrary is conceded in 
the allegations of the bill that a majority 
only of the stock of one, or perhaps both, of 
the two railroad companies is owned, or at 
least controlled and managed, by the North¬ 
ern Securities Company. It is obvious, there¬ 
fore, that the rights of the minority stock¬ 
holders of the two railroad companies are 
not represented by the Northern Securities 
Company. They have a right to be repre¬ 
sented, in the controversy, by the companies 
whose stock they hold, and their rights ought 
not to be affected without a hearing, even if 
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it were conceded that a majority of the stock 
in such companies, held by a few persons, 
had assisted in forming some sort of an illegal 
arrangement. Moreover, it must not be 
overlooked that it is not the private interests 
of stockholders that are to be alone consid¬ 
ered. The directors of the Great Northern 
and Northern Pacific Railway Companies are 
appointed to represent and protect not merely 
the private and pecuniary interests of the 
stockholders, but the rights of the public at 
large, which is deeply concerned in the proper 
and advantageous management of these public 
highways. It is not sufficient to say that the 
Attorney" General, or the Governor, or even 
the Legislature of the State, can be con¬ 
clusively deemed to represent the public 
interests in such a controversy as that pre¬ 
sented by the bill. Even a State, when it 
voluntarily becomes a complainant in a court 
of equit\% can not claim to represent both 
sides of the controvers 3 \ Not only have the 
stockholders, be they few or man}’, a right 
to be heard, through the officers and directors 
whom they have legally selected to represent 
them, but the general interests of the public, 
which might be deeply affected by the decree 
of the court, are entitled to be heard; and that, 
when the State is the complainant, and in a 
case like the present, can only be effected by 
the presence of the railroad companies as 
parties defendant.’^ 

The court thereupon (at page 247) held that the 
Great Northern and Northern Pacific railroad com- 
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panics were indispensable parties, and denied the 
motion to file the proposed bill for injunction. 

In the instant case the corporations whose rights 
will be invaded and seriously affected if the relief 
prayed is granted are therefore entitled to have their 
day in court and opportunity to defend the right 
guaranteed to them and protected by statute. This 
is so manifestly in consonance with reason, fair 
play, and common justice, thus peculiarly appeal¬ 
ing to an equity court, that the subject will not be 
further pursued. 

It is disclosed by the record in the instant case 
(Rec., pp. 28, 30) that the corporations referred to 
are widely scattered and beyond the reach of the 
jurisdiction of the court. The bill or petition should 
therefore be dismissed (Minnesota v. Northern Securi¬ 
ties Companyj 184 U. S. 199, 246, supra). 

VII 

CONCLUSION 

It having been demonstrated— 

(1) That section 3167 of the Revised Statutes 

prohibits the disclosure of the information 
from income-tax returns which it is sought 
in this proceeding to compel the appellant 
to make public; 

(2) that no jurisdiction or power to review and 

change determinations by the Commissioner 
of Internal Revenue made under the pro- 
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visions of sections 327 and 328 of the 
Revenue Act of 1918 has been expressly 
granted to the Board of Tax Appeals, and 
that such determination can not be reviewed 
unless jurisdiction has been expressly con¬ 
ferred; 

(3) that the power and authority committed to 

the Commissioner of Internal Revenue to 
determine whether or not a taxpayer should 
be given s})ecial assessment and to fix the 
rate therefor in accordance wfith the pro¬ 
visions of sections 327 and 328 of the 
Revenue Act of 1918 constitute a delegation 
of power by Congress involving the exercise 

of discretion and judgment; 

\ 

(4) that the taxpayers, the details of whose in¬ 

come-tax returns it is sought to make pub¬ 
lic, are necessary parties to this proceeding— 
it follows that the decree of the Supreme Court of the 
District of Columbia should be reversed, with instruc¬ 
tions to dismiss the petition or bill. 
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IN THE 


l^ourf of ippnls, jjistrict of l^oIumBia. 

•f J J « 


JANUARY TERM, 1926. 


No. 4420. 


DAVID H. BLAIR, Commissioner of Internal 

Revenue, Appellant, 


vs. 


OESTERLEIX MACHINE COMPANY, 
A Corporation, Appellee. 


BRIEF FOR APPELLEE. 


I. 

Statement of the Case. 

The appellant, as Commissioner of Internal Reve¬ 
nue, determined that the appellee was deficient in 
payment of income and profits taxes in the amounts 
of $10,240.09 for 1919 and $182.45 for 1920, offset in 
part by an overassessment of $9,296.17 for 1918, a net 



deficiency of $1,126.37. The ai)pellee, under the pro¬ 
visions of Section 274, Keveniie Act of 1!>24, appealed 
to the United States Board of Tax Ap])eals, asking 
that it determine the deficiency, if any, in respect to 
1918 and 1919, in res])ect to which years the Uommis- 
sioner had determined a net deficiency of $943.92. In 
tlie course of the proceedings before said Board it be¬ 
came necessary to subpoena tlie api)ellant to testify as 
to facts peculiarly within his knowledge and which had 
been made by Congress relevant and pertinent to the 
issue before the Board. Such sub])auia was granted 
and issued after a hearing upon the application. The 
appellant filed with the Board notice of his refusal to 
obey said subpoena. Thereupon the a])pellee in ac¬ 
cordance with the provisions of Section 1025, Kevenue 
Act of 1924, ap])lied to the Supreme Court of tlie Dis¬ 
trict of Columbia, sitting in eipiity, for an order to 
compel the appellant to testify. The appellant an¬ 
swered and moved to dismiss our petition. After hear¬ 
ing the appellant, the lower court ordered him to an¬ 
swer and from such order he api)eals to this court. 

The Board had issued the sub])(rna only aftei* ma¬ 
ture consideration of all the objections raised in this 
a])peal, as will be seen from its very learned o])inion. 
(Record, p. 16, 1 B. T. A. 159.) The Board being a 
quasi-judicial body, a part of the executive branch of 
the (lovernment, is given authority to reipiire the 
attendance of witnesses, the production of returns, 
books, papers, etc., the taking of depositions, and the 
answer in writing under oath to any question of fact 
submitted. (Section 900 (/) Revenue Act of 1924.) 


3 


If any person refuses to testify or to produce rec¬ 
ords or answer in writing as to any question of fact, 
it is necessary either for the Board or the aggrieved 
party to proceed, in accordance with Section 1025, 
Kevenne Act of 1924, to obtain a Court order com¬ 
pelling such ])erson to obey the order or subpoena of 
the Board. Upon refusal of the appellant herein to 
obey a subpauia issued by said Board, your appellee 
herein petitioned the Supreme Court of the District 
of Columbia, which did, after hearing the appellant, 
order him to obey said subpoena, from which order he 
has appealed. 

11 . 

The Real Issues Involved. 

The real issues involved are— 

1. Does the United States Board of Tax Appeals 
have jurisdiction to review and determine all defi¬ 
ciencies? 

and if it does— 

2. Has the Board authority to compel witnesses to 
testify as to facts which have by an act of Congress 
been made material to the issue before the Board? 
and 

3. What effect, if any, do the provisions of the penal 
statute B. S. 3167 have upon the above questions? 

The appellant has in his brief endeavored to paint 
a picture of a very hard question, which would result 
in dire consequences if decided against him. In fact, 
the question is simple—easy to answer. 
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Judging by the appellant’s brief, one would gain the 
impression that he considers that Congress was unwise 
in providing for a review of all deficiencies. Appar- 
entlv he contends that no reviewing bodv can know as 
much about a tax case as does the Commissioner. Of 
course, Congress took the opposite view or it would 
not have provided for reviewing his decisions. The 
appellant cites cases as to the finality of departmental 
decisions under statutes which did uoi provide for 
review, whereas the Revenue Act of 1924 shows that 
his decisions are not to be final and -review was ex¬ 
pressly provided for. The Board of Tax Appeals was 
expressly created in said act, as a distinct govern¬ 
mental agency, and its creation was due to the fact 
that the Commissioner"s determinations had been 
thought by Congress to need reviewing 

The appellant assumes, in other words, that when 
Congress sets up a reviewing agency, with general 
power to review deficiencies, to try de iwvo any appeals 
filed, to determine correct deficiencies, and to disallow 
proposed incorrect deficiencies, it is still proper to 
urge that Congress should have made some exceptions 
which it did not make. 

We are sorry a written record was not made of Mr. 
Justice Hoehling’s oral ruling in granting the manda¬ 
tory injunction complained of by the appellant. It so 
simply and logically expressed the real issue that we 
are tempted to try to repeat his words as we remem¬ 
ber them. 

“I have carefullv read the record herein and 
especially the decision of the Board of Tax Ap¬ 
peals (1 B. T. A. 159, Record, pages 16-26, in- 
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elusive), and I thoroughly agree with the Board 
that it has jurisdiction of all deficiencies whether 
they be determined under Section 301 or Section 
328, and so agreeing it seems inconceivable to 
me that Coiigres should have intended to leave 
the Board impotent to obtain all the informa¬ 
tion necessarv to determine correctIv the (1(‘- 

* • 

ficiency, if any, particularly the information 
upon which the (Commissioner relied in making 
his ruling.” 

III. 

The Facts. 

The appellant’s statement of facts on pages 11-14, 
inclusive, of its brief is correct except in the following 
particulars: 

(1) At the top of page 12 it is stated that the ap¬ 
pellee claims the Commissioner improperly refused to 
grant special assessment. This is true as to 1919, but 
not as to 1918. As to 1918 we claimed that although 
the Commissioner conceded assessment under Section 
328, he erred in selecting as comparatives corporations 
which were not engaged in a like or similar trade or 
business, which were not truly ‘‘representative” of 
such business and were not “similarlv situated” in 
respect to the specific measurements of comparison 
provided in Section 328, Revenue Act of 1918. 

(2) At the top of page 12, he states that the Com¬ 
missioner’s adjustment for 1918 did not result in a 
“deficiency” for that year. This is true but it is only 
a half fact. The Commissioner, in accordance with set- 
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tied departmental practice, determined the taxes for 
three years (1918, 1919 and 1920) at tlie same time 
and as a ])art of the same adjudication. We a])])ealed 
in respect to two years 1918 and 1919) and since 1919 
involved a deficiency of $10,240.09, there was involved 
in liis adjudication a net deficiency of $94M.92 and it is 
from tliis deficiency that w(‘ a])peal(‘d. On ])a.!H(* 10 of 
the record the overassessment for 1918 is shown to he 
$9,290.17. Exhibit A (Kecord, ])p. 9-10) referred to 
and affirmed a foi mer letter dated August (i, 192.‘h cov¬ 
ering the years 1919 and 1920, and whih* said letter 
is not a paid of tlie record the admitted alh\ii:atioiis 
of onr petition show the amount of the deficiency for 
1919 and 1920. Para,i»:raph 17) of said ])etition (Rec¬ 
ord, p. 4) sliows the total taxes ])ro])os(‘d in said letter 
of An<»nst (), 192d, which was finally a])proved on June 
28, 1924 (Exhibit A, Kecord, ]). 10), to lx* as follows: 


1919 Total Taxes 

1920 Total Taxes 


) <0 


$30,09: 

102 47) 


(We did not ap])eal as to 1920, so the deficiency 
for that year is not material.) 

In parai>ra])h 7) of onr p(‘tition (Record, ])a,i*(*s 1 and 
2), the taxes ])revionsly paid were alleued to be $20,- 
453.00 for 1919. The claimed deficiency for 1919, 
therefore, is a matter of computation and is as follows: 

Total Taxes claimed due. $30,093 75 

Taxes previously assessed and ])aid . . 20,453 00 


Deficienev for 1919 


$10,240 09 






Since the Commissioner finally determined the de- 
ficiencies for both 1918 and 1919 together, the net de¬ 
ficiency involved was as follows: 


Deficiency for 1919. $10,240 09 

Overassessment for 1918 . 9,296.17 

Net deficiency both years. $943 92 


In paragraph 2 of the appellant’s answer in the 
court below (Record, page 36), he admits the above 
facts in regard to the computation for 1918 and 1919 
and makes a slight correction in respect to 19j20, which 
is not material herein. 

The Board of Tax Appeals has decided that under 
the Revenue Act of 1924 it had jurisdiction where the 
Commissioner finally determined deficiencies in some 
years partially offset by overassessments in others: 


Appeal of Hickory Spinning Company, 1 B. T. 
A., 409. 

Appeal of R. A. Tuttle Company, 1 B. T. A., 
1218. 

Appeal of Fort Orange Paper Company, 1 B. T. 
A., 1230. 


Otherwise the facts as stated under II, pages 11 to 
14, inclusive, of the appellant’s brief, are correct and 
acceptable. This does not mean that we concede the 
correctness of various other statements of fact under 
the other subdivisions of the brief, which we will com¬ 
ment on elsewhere in the course of our argument. 
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IV. 

THE ARGUMENT. 

1. The United States Board of Tax Appeals has juris¬ 
diction to review the Commissioner’s determination of 
ALL deficiencies proposed after the enactment of the 
Revenue Act of 1924. 


We believe that, stripped of all the smoke screen at¬ 
tempted to be thrown around the question in the ap¬ 
pellant's brief, the real legal (piestion is— 


Did Congress give the Board jurisdiction to 
review all deficiencies proposed by the Commis¬ 
sioner or did it give it jurisdiction only over 
some deficiencies ? 


If the Kevenue Act of 1924, under which this case 
arose before the Board, gave the Board jurisdiction to 
review all ])roi)osed deficiencies, we have confidence, 
that, like Mr. Justice Iloehliiig, this Court will see the 
fallaev of anv claim that even if the Board does have 
jurisdiction of all deficiencies it cannot compel the 
('ommissioner to divulge how he arrived at the amount 
of the i)roposed deficiency or the evidence which he had 
before him in arriving at his conclusion or to furnish 
facts admitted (ap])ellant's brief, page 35) to be neces¬ 
sary for a ])ro])er determination of the deficiency. 

In order to determine whether the Board has juris 
diction of all or only some deficiencies, we must look 
at the very j)lain provisions of the Revenue Act of 
1924. 
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Section 900 (e) provides in part that— 

‘‘The Board and its divisions shall hear and 
determine appeals under Sections 274, 279, 308 
and 312.” 

Section 273 provides: 

“Section 273. As used in this title the term 
means— 

“(1). The amount by which the tax imposed 
bv this title exceeds the amount shown as the tax 
by the taxpayer u])on his return; but the amount 
so shown on the return shall first be increased 
by the amounts previously assessed (or collected 
without assessment) as a deficiency, and de¬ 
creased by the amounts previously abated, cred¬ 
ited, or refunded, or otherwise repaid in respect 
of such tax; or 

“ (2). If no amount is shown as the tax by the 
taxpayer * * * upon his return, or if no re¬ 

turn is made by the taxpayer then the amount 
by which the tax exceeds the amounts previously 
assessed.” 

Please note that “deficiencv” is defined as a differ- 
ence without any reference to the section of the law 
under which the difference or deficiency is calculated. 


Section 274 provides: 

If in the case of any tax- 
pa>TT7Tne Commissioner determines that there 
is a deficiency in respect of the tax imposed by 
this titlef the taxpayer, except as provided in 
subdivision (d) (the emergency assessment pro- 


vision) shall be notified of such deficiency by 
registered mail, but such deficiency shall be as¬ 
sessed only as hereinafter provided. Within 60 
days after such notice is mailed the taxpayer 
may file an appeal with the Board of Tax Ap¬ 
peals established by Section 900. 

‘‘(h). If the Board determines that there is a 
deficiency, the amount so determined shall be as¬ 
sessed and shall be paid upon notice and demand 
from the collector. Xo part of the amount deter¬ 
mined as a deficiencv bv the Commissioner but 

• • 

disallowed as such bv the Board, shall be as- 
f- sessed, but a ])roceediiig in court may be begun 
without assessment, for the collection of any part 
of the amount so disallowed.” (Italics and 
parenthetical remarks ours.) 

Section 280 provides that while taxes imposed by 
acts prior to the Revenue Act of 1924 are com])uted 
under those acts, they are to be assessed, collected and 
paid in the same manner and to the same provisions 
and limitations as taxes imposed under the Revenue 
Act of 1924. 

Section 276 provides: 

“Section 276. * * (h). Where a de¬ 

ficiency or any interest or additional amounts as¬ 
sessed * * * is not paid in full within 10 days 
from the date of notice and demand from the col¬ 
lector, there shall be collected as part of the tax 
interest * * (Italics ours.) 

The use of the words “any taxpayer” and “a de¬ 
ficiency” are so plain that any exception would have 
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to be very clearly stated to rebut or even cause any 
doubt as to Congress’ intention to make all deficiencies 
reviewable. AVe do not believe the appellant realizes 
one natural effect of his argument that ‘‘a deficiency” 
does not include a deficiency determined under Section 
328, Revenue Act of 1918. If the appellant’s conten¬ 
tion is correct, then no interest could be computed, as¬ 
sessed and collected under Section 276, supra, if the 
profits taxes had been computed under Section 328. 
Thus one taxpayer would pay interest on deficiencies 
legally owed, others would not. 

Apparently the appellant is claiming that Sections 
327 and 328, Revenue Act of 1918, create an implied 
exception to the clear wording of Sections 900, 273, 274 
and 280, Revenue Act of 1924. These sections read as 
follows: 


“Section 327. That in the following cases the 
tax shall be determined as provided in section 
328: 

“(u) Where the Commissioner is unable to 
determine the invested capital as provided in 
section 326; 

“ (/>) In the case of a foreign corporation; 

“((') AVhere a mixed aggregate of tangible 
property and intangible property has been paid 
in for stock or for stock and bonds and the Com¬ 
missioner is unable satisfactorily to determine 
the respective values of the several classes of 
property at the time of payment, or to distin¬ 
guish the classes of property paid in for stock 
and for bonds, respectively; 
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(d) Where upon application by the corpora¬ 
tion the Commissioner finds and so declares of 
record that the tax if determined without benefit 
of this section, would, owinii; to abnormal condi¬ 
tions affecting the ca])ital or income of the cor¬ 
poration, work upon the corj)oration an excep¬ 
tional hardship evidenced by gross disproportion 
between the tax comi)nted without benefit of this 
section and the tax com[)uted by reference to the 
representative corporations s])ecified in section 
328. This subdivision shall not ai)j)ly to any case 

(1) in which the tax (computed without benefit 
of this section) is high merely because the cor¬ 
poration earned within the taxable year a high 
rate of profit upon a normal invested capital nor 

(2) in which 50 per centum or more of the gross 
income of the corporation for the taxable year 
(computed under section 233 of Title II) consists 
of gains, profits, commissions or other income, 
derived on a cost-plus basis from a Government 
contract or contracts made between April 6,1917, 
and November 11, 1918, both dates inclusive.” 


“Section 328. In the cases specified in section 
327 the tax shall be the amount which bears the 
same ratio to the net income of the taxpayer 
(in excess of the specific exemption of $3,000) 
for the taxable year, as the average tax of repre¬ 
sentative corporations engaged in a like or simi¬ 
lar trade or business, bears to their average net 
income (in excess of the specific exemption of 
$3,000) for such year. In the case of a foreign 
corporation, the tax shall be computed without 
deducting the specific exemption of $3,000 either 
for the taxpayer or the representative corpora¬ 
tions. 
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“In computing the tax under this section the 
Commissioner shall compare the taxpayer only 
with representative corporations whose invested 
capital can be satisfactorily determined under 
section 326 and which are, as nearly as may be, 
similarly circumstanced with respect to gross 
income, net income, profits per unit of business 
transacted and capital employed, the amount 
and rate of war profits or excess profits, and all 
other relevant facts and circumstances. 

“(/>) For the purposes of subdivision (a) the 
ratios between the average tax and the average 
net income of representative corporations shall 
be determined by the Commissioner in accord¬ 
ance with regulations prescribed by him with 
the approval of the Secretary. 

**•««** 

“(c) The Commissioner shall keep a record 
of all cases in which the tax is determined in the 
manner prescribed in subdivision (a), contain¬ 
ing the name and address of each taxpayer, the 
business in which engaged, the amount of in¬ 
vested capital and net income shown by the re¬ 
turn, and the amount of invested capital as de¬ 
termined under such subdivision. The Com¬ 
missioner shall furnish a copy of such record 
and other detailed information with respect to 
such cases when required by resolution of either 
House of Congress, without regard to the re¬ 
strictions contained in Section 257.” (Italics 
ours.) 

We will analyze Section 327. If any one of the con¬ 
ditions mentioned in Section 327 exists, determination 
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under Section 328 is mandatory except that taxes may 
not be raised under Section 328 over what thev would 
be if computed under Sections 301 or 302. 

Under subdivision (a), if the Uommissioner cannot 
determine the invested ca])ital under Section 326, as¬ 
sessment under Section 328 is mandatorv. As stated 
by the appellant on page 11 of this brief (see also Rec¬ 
ord p. 3), the Commissioner was unable to determine 
appellee’s invested capital for 1917, and this condition 
existed in 1918 and 1919, as will be seen from the fact 


the Commissioner computed appellee’s 1918 profits 
taxes under Section 328 because of the a])])lication of 
subsection (a) of Section 327. Therefore, the state¬ 
ment of the appellant on page 26 of his brief that our 
application or claim for s})ecial assessment falls within 
subdivision {(J) of Section 327 is unwarranted if it is 
meant that it falls exclusively under subdivision {(J) 
and does not fall under subdivision (a) of Section 327. 


His statement on page 59 of his brief that this case 
does not fall within subdivision (u) of Section 327 is 
incorrect and misleading as will be seen from the alle¬ 
gations of our petition (])aragraphs 8, 9, 10, Record 
pages 2 and 3), which shows an admission of inability 
to determine invested capital and such facts were not 
denied in the appellant's answer filed in the lower 
court. Moreover, the Commissioner’s final deficiency 
letter in respect to 1918, dated June 28, 1924 (exhibit 
A, Record pp. 9-10) does not disclose any statement 
that the Commissioner had found our income or capital 
to be abnormal or that a hardship existed and this is 
further evidence that his assessment for 1918 was be- 
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cause of the application of Section 327 (a) and not 
327 (d). 

The provisions of Section 326 defining invested capi¬ 
tal are plain. The factors which render the Commis¬ 
sioner unable to determine invested capital usually 
are (a) loss of records, (b) incomplete records in 
prior years, (c) inability to determine the value of as¬ 
sets paid into the corporation. Where these or similar 
conditions exist, the profits tax (the amount of which 
depends chiefly upon the amount of invested capital) 
cannot be com})uted satisfactorily under Section 301. 
Congress, to relieve the hardshii) so resulting, pro¬ 
vided that a tax})ayer under such conditions would pay 
the average percentage of income paid as tax by 


i i 


representative corporations ’ ’ 


engaged in a like or 


similar trade or business which are similarly situated 


in the other respects mentioned in Section 328. 

In subdivision (b), on account of difficulties of prov¬ 
ing invested capital, all that need be shown is that the 
corporation is a foreign cor])oration and assessment 
under Section 328 must be conceded bv the Commis- 
sioner. AVe note that the appellant in his brief has 
studiouslv referred to this subsection as needing “no 
time or space.” AVe apjjreciate his desire to avoid 
discussion as to the effect on a foreign corporation if 
his a})peal herein would be sustained. Since the Com¬ 
missioner claims or admits that all foreign corpora¬ 
tions must have their profits taxes computed under Sec¬ 
tion 328 it necessarily follows that such corporations 
could never receive any review of such determination 
before the Board or the courts. Such discrimination 
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against foreign corporations should not lightly be im¬ 
puted to Congress, because, if the acts are so inter¬ 
preted the taxes on foreign corporations must be held 
void and uncollectible for lack of due process. It 
would mean that foreign corporations would have to 
j)ay a jxu-centage of their income as tax without ever 
knowing ]n)\v the Commissioner determined that per¬ 
centage. In other words it would be the most detest¬ 
able of all things, a “secret tax.“ At the bottom of 
])age 48 of his brief the api)ellant seeks to leave the 
iin])ression that the only kind of an appeal a foreign 
corporation would need would be as to the question of 
fact as to whether it was a foreign corporation whereas, 
a foreign corporation, just like your appellee, would 
be interested in the rate of tax arrived at by the Com¬ 
missioner and would want to be sure that he exercised 
good judgment and did apply the plain statutory pro¬ 
visions of Section 328, and that the rate it was asked 
to ])ay was based on the data of “representative’^ cor- 
})orations “similarly situated,” in respect to the fac¬ 
tors mentioned in Section 328. 

In subdivision (c) the situation is in effect the same 
as in subsection (a) above and the remarks as to that 
subsection are applicable to subsection (c). 

Under subdivision (d) fall those cases where al¬ 
though the invested capital of a domestic corporation 
can be determined according to the strict letter of Sec¬ 
tion 326, the capital, income, or both are rendered ab¬ 
normal by such factors or conditions described on 
])ages 4 and 5 of appellant’s brief (such as the use of 
considerable borrowed capital, or the payment of in- 
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adequate salaries'to officers of ‘‘close held’^ or “fam¬ 
ily’’ corporations), and where such abnormalities cause 
a hardship to result in that the applicant is thereby 
forced to pay under Section 301 a larger percentage of 
its income as profits taxes than is being paid by other 
similar corporations which did not have such abnormal 
conditions, assessment under Section 328 is also man¬ 
datory. 

* 

The present case falls both within subdivision (a) 
and ((/) of Section 327, but the application of subdivi¬ 
sion (d) is not necessary because (a) squarely applies 
in that invested capital is not determinable. It is not 
denied that abnoi'malities exist in the case but the 
appellant admits in his brief and in the letters quoted 
in our ])otition that he could not determine the in¬ 
vested ca])ital satisfactorily. Some small amount of 
relief has been granted as to 1918, and, as to 1919 the 
Commissioner has held that the taxes paid by other 
“representative’’ corporations were higher than our 
taxes, so ultimate computation of our 1919 profits 
taxes under Section 328 was denied. Of course, the 
whole issue before the Board is whether the corpora¬ 
tions selected by the Commissioner as comparatives 
are really as “representative’’ of our business and 
are really as “similarly situated’’ in respect to the 
various measurements of comparison referred to in 
Section 328 as the corporations alleged by us to be 
“representative’’ and “comparable.’’ If we knew 
what corporations the Commissioner had used we 
probably could show even to his satisfaction that some 
were not even “representative” of our business. For 
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instance, it might appear that the Commissioner had 
used the data on the “New England ^lachine Tool 
Company,” whereas if we knew that he had we could 
in turn show, for instance, that in 1918 and 1919 said 
company was in fact making bolts and nuts as a war 
period business and was not making machine tools, so 
it would plainly not be “representative” in those 


years. 

The appellant has tried in his brief to make it ap¬ 
pear that upholding Mr. Justice Iloehling’s order 
would result in the transfer of voliiininous records 
from the Bureau to the Board; that it would be neces¬ 
sary to have before the Board the data on all corpora¬ 
tions in the same industry. (A])])ellant's brief, j)ages 
35, 3G, 37.) That is not true. A witness foi* the Com¬ 
missioner testified before the Board in this case that 
the Commissioner usually obtained an (zrc/a//c tax 
based on the data of six or less corporations. We 
asked for the data on these six so used and several 
other corporations which we claim are more comi)ara- 
ble. If the Commissioner then wishes to introduce 
data in respect to others we assume it would be per¬ 
missible. While there are hundreds of corporations 
making various kinds of machinery, not a large number 
are either “representative,” “similarly situated,” or 
“comparable” to api)ellee and neither party would 
want before the Board useless data. The same wit¬ 
ness for the Commissioner testified that all this data 


covered by the subpoena has been compiled on a neat 
card record and that the filing cases in the Bureau 
containing these cards in respect to all taxpayers 
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only occupies a small amount of space. It is this data, 
not the income tax returns, that is called for by the 
subpoena. It, therefore, would result in no great in¬ 
convenience to the Commissioner’s office to obey the 
Board’s subpoena and such fact was developed to the 
satisfaction of the Board bv the admissions of the 
Commisisoner’s witness before the Board prior to its 
decision that it should assume jurisdiction and issue 
the subpoena. A majority of the members of the 
Board, including Mr. Korner who wrote the opinion 
holding that the Board did have jurisdiction, were 
formerly employees of the Bureau of Internal Reve¬ 
nue, of the Treasury Department, and apparently 
were not greatly, impressed with this same ‘‘bug- 
a-boo.” Even if it is (piite a task to comply with the 
subpa'iia of the Board of Tax Appeals and the order 
of the lower court, mere difficultv and inconvenience 
would not be sufficient excuse to defeat review or 
justify a refusal to testify. 

There is no ground for an implied exception in this 
question. As remarked by the Board in its opinion 
in this case (1 B. T. A. 159, 161, Record p. 16), “the 
manner of assessment and collection of all such defi¬ 
ciencies is controlled bv Title II of the Revenue Act of 
1924, and is applicable to each and every section of 
the title not expressly excepted.” That this is true 
is evidenced by the fact that Congress deemed it neces¬ 
sary, in a case intended to be exempted, to make ex¬ 
press provision therefor. Such exception appears in 
Section 278 of the Revenue Act of 1924, which provides, 
in part, as follows: 
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“Section 278. * * * (/;) Any deficiency 

attributable to a chanj»e in a deduction tenta¬ 
tively allowed under paragraph (9) of subdivi¬ 
sion (a) of Section 214, or paragraph (8) of 
subdivision (a) of section 234 of the Revenue 
Act of 1918 or the Revenue Act of 1921, mav 
be assessed, or proceeding in court for the col¬ 
lection of any such tax may be begun \\dthout 
assessment, at any time.” 


(The above exception refers to a deduction for the 
amortization of war facilities.) 


The Revenue Act of 1924 is full of express statu¬ 
tory exceptions, showing that Congress always re¬ 
sorted to ex|)ress statutory exceptions where it in¬ 
tended to make an exception. In fact, it is well recog¬ 
nized that the Revenue Act of 1924 is a marvel of 
construction in that its draftsmen have bv involved 


cross references attempted to cover every kind of a 
tax situation which might arise. A reading of the loss 
and gain provisions, Sections 202, 203, and 204, as 
well as the above section 278 (/>) forcibly illustrates 
this. Therefore, when we have draftsmen of said 
Revenue Act, who plainly have tried to leave nothing 
to implication, and when they have drafted and C'on- 
gress has enacted a law giving the Board jurisdiction 
of appeals filed under Section 274, etc., and when Sec¬ 
tion 274 provides that in the case of “any taxpayer” 


the Commissioner determines there is “a 


d(‘ficiencv” 


and such tax])ayer appeals, the deficiency can be as¬ 


sessed onlv after review and determination bv the 


Board, we have absolutely no ground in the Revenue 
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Act of 1924 to indulge in any implication as to the 
jurisdiction of the Board. 

It is noteworthy, and important, that the appellant 
seeks material for his implied exception, not in the 
Revenue Act of 1924 under which he has determined 
the proposed deficiency and under which it must be as¬ 
sessed and collected, if at all, but he goes back to the 
Revenue Act of 1918^ the administrative practices of 
which were first superseded by the provisions of the 
Revenue Act of 1921 and later by the Revenue Act of 
1924 here in question. It is surprising that he has 
not cited something in the Civil War income tax act 
from which an ‘‘implication” might be drawn. 

Your appellee takes the position that the administra¬ 
tive provisions of the Revenue Act of 1924 governs 
the right to appeal in respect to all proposed deficien¬ 
cies, and that such act is so clear and explicit that it 
it not necessarv to refer to the legislative historv of 
the 1924 Act or to the provisions of any other act, to 
make clear its meaning that all proposed deficiencies 
may be appealed to the Board. However, since the 
appellant seeks to read into the administrative pro¬ 
visions of the 1924 Act implications sought to be de¬ 
rived from the 1918 Act, we desire to call to the atten¬ 
tion of this Court the legislative history surrounding 
the creation of the United States Board of Tax A])- 
peals. The following excerpts are from the reports of 
the Ways and Means Committee of the House and the 
Senate Finance Committee: 
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Extracts from the Reports of tJie Rouse amt Senate 
Committees as to Conditions irJtidi ('aused Congress 
to Create the Board of Tax Appeals. 


“The committee recommends the establish- 
ment of a Board of Tax A])peals to whicli a tax- 
])ayer may aj)i)eal prior to the pagment of an 
additional assessment of income, excess-profits, 
war-])rolits, or estates taxes.” (House Report 
Xo. 179, p. 7.) 

^d’nder the existing lair a taxpager prior to 
the pagment of his tax mag appeal to the Com¬ 
missioner, who has established the Committee 
on Appeals and Review, to determine these ap¬ 
peals for him. The objections that have been 
raised to this procedure are four: (1) The ap¬ 
peal is from the action of the Bureau of Internal 
Keveime but is taken to a committee in and a 
l)art of the bureau. It is urged that such an ap¬ 
peal does not involve a revietc hg an impartial 
outside hodg, such as the taxpayer is entitled to 
prior to payment of the tax. (2) In the hearing 
on the appeal the j)erson who is to decide the ap¬ 
peal acts both as advocate and judge, since he 
must both protect the interest of the (loverii- 
ment and decide the (piestions involved. Such 
conditions do not insure an impartial determina¬ 
tion of the case, (d) If the decision on the ap¬ 
peal is in favor of the Government, the taxpayer 
has the right to test the correctness of the decis¬ 
ion in the courts, but if the decision is in favor 
of the taxpayer, the action of the bureau is final 
and the correctness of the decision can never be 
tested in the courts. It is contended that this 
condition results in the decision of most doubt¬ 
ful i)oints in favor of the Government. (4) The 
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taxpayer is usually forced to come to Washing¬ 
ton for the hearing on his appeal, an expensive 
and hurdensome procedure.” (Id., pp. 7 and 8.) 

“ 7V> meet the objections given ahove^ the com¬ 
mittee reconnnonJs that there be established a 
Board of Tax Appeals/' * * * ^^Both the 

(lovernme)it and the tax paper ivill appear be- 
f(tre the Board and presod their cases, and the 
decisi(ni of the Board will be final as to the 
amount of tax to be paid/^ (Id., p. 8.) 

“The bill i)rovides for the establishment of a 
Board of Tax Ap])eals to which a taxpayer may 
appeal prior to the papment of an additional as- 
sess)ne}it of income, excess-[)rotits, war-profits, 
or estate taxes. * * * .” 

“Under the existing law a taxpayer prior to 
the ])ayment of his tax may a])])eal to the Com¬ 
missioner, who has established the Committee 
on Appeals and Beview to determine these ap¬ 
peals for him/^ 

“Under the ])rovisions of the proposed bill 
creating a Board of Tax A])])eals the taxpayer 
may, prior to the paipnent of the additional as¬ 
sessment of income, war-profits, excess-profits, 
or estate taxes, appeal to the Board of Tax Ap¬ 
peals and secure an impartial and distinter- 
ested determination of the issues involved. In 
the consideration of the api)eal both the Govern¬ 
ment and the tax paper will appear before the 
Board to present their eases, with the result that 
each member of the Board will sit solely as 
judge and not as both judge and advocate. * * * 
This proposal meets all the objections that have 
been raised as to the existing spstem and at the 
same time provides for a flexible and informal 
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procedure which will permit the Board to deter¬ 
mine expeditiously the cases brought before it 
on appeal.” (Senate Report 398, pp. 8 and 9.) 

Xowhere in the reports of the said Committees is 
found the slightest suggestion that there existed dis¬ 
satisfaction with the Commissioner’s determinations 
of one kind of a case and satisfaction with respect to 
his determinations in others. It appeared that Con¬ 
gress regarded the whole appellate procedure within 
the Bureau of Internal Revenue as fundamentally un- 
sound because the reviewers had to represent the tax 
collecting agency and also try to be an impartial 
judge—an almost impossible task. Prior to the enact¬ 
ment of the 1924 Act the C’ommissioner had an appel¬ 
late l)ody within said Bureau, designated as the Com¬ 
mittee on Appeals and Review. This Committee re¬ 
viewed all kinds of cases and especially a large number 
of special assessment cases. Some of its members 
specialized on this subject. It asked for and received 
from the appellant all such facts and data as have been 
called for in this case by the subpoena in question. 
After the 1924 Act was enacted, the appellant dissolved 
the Committee on Appeals and Review and eliminated 
all appeals within the Bureau of Internal Revenue ex- 
cei)t on questions of law and later eliminated appeals 
even on questions of law. Therefore, the result con¬ 
tended for by the appellant herein would mean that 
whereas all taxpayers had formerly been able to ap¬ 
peal from the decisions made for the appellant by his 
auditors in the Income Tax Unit on all proposed defi- 
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ciencies, now a considerable percentage of such tax¬ 
payers whose cases fall within the provisions of Sec¬ 
tions 327 and 328, Revenue Act of 1918, would have no 
right of appeal to any tribunal. Such result cannot 
reasonably be imputed by anything found in the Reve¬ 
nue Act of 1924 under which the Board was created. 
The appellant in his brief designates this case as in¬ 
volving “special relief.” Your appellee would sug¬ 
gest if it is true that taxpayers having their taxes com¬ 
puted under Section 301, Revenue Act of 1918, have the 
right to appeal to an impartial tribunal not connected 
with the tax collecting branch of the Government, while 
those who have their taxes computed under Sections 
327 and 328, 302, or any of the various relief sections, 
have no right of appeal to any kind of a tribunal, it is a 
travesty to suggest that these are “relief sections.” 
While Congress, in 1924, expressly recognized the need 
for an impartial review of all i)roposed deficiencies be¬ 
fore they were assessed, the a])pellant’s claimed con¬ 
struction would result in no review at all on many 
cases, and would mean arbitrary and secret assessment 
upon the basis of decisions by auditors (who actually 
make the determinations for the Commissioner). In 
fact it would result in tax determination without due 
process. Such a result, if permissible even to a slight 
degree, should only be reached via express statutory 
authority, and not by any implication derived from 
repealed revenue acts. 
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2. Congress has not given the Commissioner of In¬ 
ternal Revenue UNREVIEWABLE “discretion** or 
authority to “fix rates** or deny the right to assess¬ 
ment under the Provisions of Section 328, Revenue Act 
of 1918. 


The appellant refers to an alleged “discretionary 
power’* of the Commissioner to “fix rates’’ under Sec¬ 
tion 328 and determine who shall be entitled to assess¬ 
ment as provided in Section 327. His contentions re¬ 
ceive little encouragement from the very plain lan¬ 
guage of Sections 327 and 328. Our principal reason 
for claiming assessment under Section 328 is the in¬ 
ability to determine accurately or satisfactorily our 
invested capital. Section 327 provides in part: 


“That in the following cases the tax sJiall 
be determined as provided in Section 328;’’ 
(Italics ours.) 


There is not much “discretion’’ about the word 
“shall.’’ In fact, it is indicative of a mandate. 


Section 328 provides in part that— 


“(a) In the cases specified in Section 327 the 
sJiall be the amount which bears the same ratio 
to the net income of the tax])ayer * as 

the average tax of reprrseuiaitvr corporations 
engaged in a like or similar trade or hushiess 
bears to their average net income * * * for 

such vear. * * * 

“In computing the tax under this section 
the Commissioner shall compare the taxpayer 
only with representative corporations * * * 
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which are, as nearly as may be, similarly cir¬ 
cumstanced with respect to gross income, net 
income, profits per unit of business transacted 
and capital employed, the amount and rate of 
war profits or excess profits, and all other rele¬ 
vant facts and circumstances.” (Italics ours.) 

Here again the use of the word shall” does not 
indicate that Congress intended that no impartial body 
could review the work of the Commissioner’s Tax Col¬ 
lecting Bureau to see whether he had followed the 
mandatory direction of Congress that if certain con¬ 
ditions existed, as provided in Section 327, the tax 
shall be computed under Section 328, and that in com¬ 
puting the tax under Section 328 the average ratio of 
tax to net income shall be computed by comparison 
only with corporations engaged in a like or similar 
business which was “representative” of the taxpay¬ 
er’s business, and which conformed to the numerous 
other measurements specified in Section 328. The use 
of the mandatory language and the very detailed re¬ 
quirements of Section 328 belie any suggestion that 
Congress gave the Commissioner the discretionary 
power of “fixing rates” and intended that he be sole 
arbiter, judge and executioner, and that his determi¬ 
nations can be reviewed, not even by the judiciary, 
because “the king can do no wrong.” 

The Commissioner and his assistants are just as 
likely to err in determining a tax liability under Sec¬ 
tion 328 as under Section 301. If the Commissioner, 
in arriving at a proposed deficiency, compares us with 
a corporation which is in fact engaged in an entirely 
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different business or which is not similarly circum- 
stanced” in respect to the various factors mentioned 
in Section 328, such acts would be in direct violation 
of the specific terms of the statute and Congress did 
not impliedly or expressly give the Commissioner au¬ 
thority to change the provisions of the statute itself. 
The appellant's position is that such possible errors 
and express violations of the statute should never see 
the light of day. 

But the appellant urges that subsection (b) of Sec¬ 
tion 328 should be construed as modifying the very 
positive and directory terms of Section 328 (a). It 
reads as follows : 

^^(b) For the purposes of subdivision (a) the 
ratios between the average tax and the average 
net income of representative corporations shall 
be determined bv the Commissioner in accord- 
ance with regulations prescriljed by him with 
tlie approval of the Secretary." 

In accordance with the above the Commissioner did 
promulgate regulations (Articles 901, 911, 912, 913, 
and 914 of Regulations 45), which do not attempt to 
alter the words of the statute but chieflv deal with 
meth.ods of procedure; how to make a return under 
Section 328 in the first place, what data shall be shown 
on the application for final assessment under Section 
328 (all are matters properly within his province), 
but there is no hint in these regulations that his power 
in such cases is greater than under any other section 
of the law. If the Commissioner ever claimed such 
arbitrary power, at any time before the creation of 


29 


the Board of Tax Appeals, the Secretary of the Treas¬ 
ury must have refused to approve his claim because 
no hint of it appears in the regulations proposed by 
the Commissioner and approved by the Secretary. 

The contest before t he Board in the present case 
does not involve any claim that the Treasury regula¬ 
tions are invalid. We hope to prove that he erred in 
failing or refusing to apply the measurements ex¬ 
pressly provided by Section 328 when he selected other 
corporations whose aggregate net income divided into 
their aggregate profits tax indicates the average rate 
to be adopted under Section 328. 

The appellant has also tried to have the question in 
this appeal decided upon the assumption that our sole 
right to assessment under Section 328 arose under sub¬ 
division (^?) of Section 327, under which, even though 
our invested capital is determinable, we would be en¬ 
titled to assessment under Section 328 if the taxpayer 
makes application and the Commissioner finds and 
declares of record that abnormalities of income and 
capital or of both, cause a hardship evidenced by the 
fact that the corporation would have to pay a higher 
tax computed under Section 301 than if computed as an 
‘‘average” tax under Section 328. The appellant has 
cited instances of “abnormalities” on pages 4, 5 and 6 
of his brief, which are fair examples of abnormalities 
commonly found. 

We wish again to emphasize that subdivision (a) of 
Section 327 gives us the right of assessment under Sec¬ 
tion 328, but it is true that we could also qualify under 
subdivision {d), because abnormalities do exist in our 
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case. Therefore tliis appeal should be decided pri¬ 
marily in view of the very express and mandatory lan- 
^•iiage of Section 327 (a). But even if we were rely¬ 
ing wholly on subdivision {^/), if we can demonstrate 
to the Board that we operated largely on borrowed in¬ 
stead of “invested’’ capital, that we paid inadequate 
compensation to officers and the corporation was close- 
held, or any similar abnoimal condition which ipso 
facto gives rise to the presumption that a tax hardship 
will result, and if the Commissioner refuses to find that 
such borrowed capital was used, such low salaries paid, 
or that a hardship resulted, is the language of sub¬ 
division {(t) of Section 327 such that it would preclude 
the Board of Tax Appeals from reviewing the (Com¬ 
missioner’s actions which could plainly be shown to be 
in error? Whether or not borrowed capital was used 
or low salaries })aid are (|uestions of fact. They do 
not depend upon any “executive discretion.” Whether 
our tax computed under Section 301 is higher than it 
would be under Section 328, so as to cause a hardship, 
is also a question of fact, not discretion. If a tax 
under Section 301 is 50 ])er cent of a net income of 
$500,000.00, and under Section 328 it would be 30 per 
cent of said income, and the (’ommissioner officiallv de- 
termines that no “hardship” exists, in his opinion, 
although the difference in tax would l)e approximately 
$100,000.00, is this the exercise of an unreviewable 
“discretion,” or is it only the application of “poor 
judgment ” ? We believe the a[)pellant could, with bet¬ 
ter grace, substitute the word “judgment” for the 
word “discretion” in his brief herein. 
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The Commissioner has been required by Congress 
in many ways to exercise some judgment in respect to 
the application of the tax law, but in all of such in¬ 
stances his decision involving the exercise of some 
judgment is clearly subject to review. 

In Section 212 (Z>), Revenue Act of 1918, it is pro¬ 
vided that where a taxpayer’s books do not clearly re¬ 
flect his income— 

“the computation shall be made upon such basis 
and in such manner as in the opinion of the 
Commissioner does clearly reflect the income. 

* * * M 


The Commissioner has never claimed he had unre- 
viewable “discretion” under Section 212 {h). Appeals 
under this provision have l)een decided by the Board 
in the following cases: 

Appeal of DaVid Welch, 2 B. T. A. 64. 

Appeal of Theresa Goodman, 1 B. T. A. 915. 

It has also been reviewed in court In re The U. S. 
Metal Goods Company, 4 Fed. (2d) 871; In re Alax 
Sheinman, Bankrupt, July 30, 1926, U. S. District 
Court, E. D. of Pa. (Commerce Clearing House— 
1926—Federal Court Service, p, 7627). 

Under Section 214 {a) (1) deductions are allowed in 
determining net income for 

“(1) All ordinary aiid necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business, including a 
reasonable allowance for salaries * * 
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Under Section 214 (a) (8) deductions are also al¬ 
lowed for 

“(8) a reasonable allowance for the exhaus¬ 
tion, wear and tear of property * * 

and under Section 214 (a) (10), in the case of mines, 
oil and gas wells, etc.,— 

“(10) a reasonable allowance for depletion 

« « • M 


The determination of what is “ordinary and neces¬ 
sary” and what is “reasonable'’ involves the use of 
mature judgment, but the Commissioner’s guess on 
these subjects is plainly reviewable. 

Appeal of L. S. Dickey Grocery Co., 1 B. T. A. 

108. 

Appeal of The P^armers Grain Co., 1 B. T. A. 
605. 

Appeal of Arthur H. Ingle, 1 B. T. A. 595. 


anti many others. 

Alworth Stephens (’o. vs. Lynch, 278 Fed. 959. 
Camp Bird Ltd. vs. Howbert, 262 Fed. 114. 
Cohen Lowe, 234 Fed. 474. 

X. C., St. L. Ry. Co. vs. U. S., 269 P^ed. 351. 


Under Section 214 (a), (12), (h), if it is shown “to 
the satisfaction of the Commissioner’’ that a substan¬ 
tial loss was sustained in 1919 in disposing of the in¬ 
ventory on hand at the end of 1918, such loss could be 
used to reduce 1918 income. It has never been claimed 
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that the Commissioner’s failure to find a substantial 
loss was not reviewable. 

Under Section 222 certain credits are allowed for 
taxes paid to foreign countries upon income derived 
from sources therein and subdivision (c) provides— 

“(c) These credits shall be allowed only if 
the taxpayer furnished evidence satisfactory to 
the Commissioner showing the amount of such 
income derived from sources within such for¬ 
eign country or such possession of the United 
States, and all other information necessary for 
the computation of such taxes.” 

The intent of this section is merelv to make it clear 
that the tax})ayer claiming the deduction shall have the 
burden of obtaining all necessary proof from the for¬ 
eign country, but if the Commissioner, through prej¬ 
udice, refused to give due effect to the evidence could it 
be said that his refusal to grant the deduction could not 
be reviewed ! 

In Section 326 (a) (2) invested capital is defined to 
include— 

“(a) Actual cash value of tangible property 
other than cash bona fide paid in for stock or 
shares * * * in no case to exceed the 

par value of the original stock or shares spe¬ 
cifically issued therefor, unless the actual cash 
value of such tangible property at the time paid 
in is sltoivn to the satisfaction of the Commis¬ 
sioner to have been clearly and substantially in 
excess of such par value, in which case such ex¬ 
cess shall be treated as paid in surplus; * * 
(Italics ours.) 
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While cases involving the determination of invested 
capital, where paid in surplus was involved, have been 
appealed to the courts and to the Board, we have on 
pages 43, 44, 45, 46, and 47 of appellant’s brief an ac¬ 
knowledgment, for the first time, that he would like 
also to defeat review of his determination of or failure 
to determine the value of an asset, a simple fad ques¬ 
tion. It illustrates the fact that if this Court would 
hold the Commissioner’s determinations of deficiencies 
under Section 328 were not reviewable, the Commis¬ 
sioner would be quick to claim that wherever Congress, 
in a revenue act, directed the Commissioner to do some¬ 
thing, an inference is proper that no other person may 
review his acts performed under such statutory direc¬ 
tion. 

The following cases in which courts have undertaken 
to review the judgment of the Commissioner in valua¬ 
tion cases show that the vagueness existing in value de¬ 
terminations has not induced the courts to regard the 
Commissioner’s right as in any sense discretionary: 

As to value of legacies and decedents’ estates under 
Estate Tax: 

Curley vs. Tait, 276 Fed. 840. 

Dugan vs. Miles, 276 Fed. 401. 

Herold vs. Kahn, 159 Fed. 608. 

As to basic value (December 31, 1908, or March 1, 
1913): 

Safe Deposit Co. vs. Miles, 273 Fed. 822; affd. 
259 U. S. 247. 

Towne vs. McElligott, 274 Fed. 960. 
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Pitney vs. Duffy, 291 Fed. 621. 

Lynch vs. Turrish, 247 U. S. 221. 

Walter vs. Duffy, 287 Fed. 41. 

Great Northern Ry. Co. vs. Lynch, 545 L". S. Tax 
Cases 241. 

Havs vs. Galilev Mtn. Coal Co., 247 U. S. 189. 

As to value of property included in invested capital: 

Castner, Curran & Bullitt vs. Lederer, 275 Fed. 

221 . 

Allworth Stephens Co. vs. Lynch, 278 Fed. 959. 

As to value for purposes of depletion: 

Alhvorth Stephens Co. vs. Lynch, supra. 

As to depreciation allowable: 

Camp Bird Ltd. vs. Howbert, 262 Fed. 114. 

Cohen vs. Lowe, 234 Fed. 474. 

N. C. & St. L. Ry. Co. vs. U. S., 269 Fed. 351. 

As to value of capital stock under capital stock tax: 

Central Union Trust Co. vs. Edwards, 282 Fed. 
324. 

Thus, it would clearly be a mistake to say that while 
Section 301 is a technical provision. Sections 327 and 
328 are discretionanj provisions. They are all tech¬ 
nical. In each instance, the Commissioner is re¬ 
quired to determine certain facts and follow out the re¬ 
sult of those facts, whether his personal view coincides 
with the law or not. 
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Anyone who contends that the i)rovisions in question 
are discretionary is merely contending that Congress 
ought to have used the word “may” instead of the 
word “shall” and that Congress ought to have given 
the Commissioner discretion in this matter. 

In section 203, Revenue Act of 1918, it is provided— 

“Sec. 203. That whenever in the opinion of 
the Commissioner the use of inventories is neces- 

sarv in order clearlv to determine the income 

• • 

of any taxpayer, inventories shall be taken by 
such taxj)ayer ujxui such basis as the Commis¬ 
sioner, with the approval of the Secretary, may 
prescribe as conforming as nearly as may be to 
the best accounting [)ractice in the trade or busi¬ 
ness, and as most clearly reflecting the income.” 


Whether inventories are necessarv to reflect income 

* 

or what is the best accounting practice is a subject 
which has been reviewed by the Board of Tax Appeals. 
Appeal of the Buss Company, 2 B. T. A. 266. 

Appeal of the Geo. C. Peterson Company, 1 
B. T. A. 690. 

Appeal of the When Clothing Company, 1 B. T. 
A. 973. 

Appeal of the Champion Store Company, 1 B. 
T. A. 656. 


and manv others. 

In Section 204 (h) it is provided that— 

“(?>) If for any taxable year * * * it 

jippears upon the production of evidence satis¬ 
factory to the Commissioner that any taxpayer 
sustained a net loss, the amount of such net loss 
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shall under regulations prescribed by the Com¬ 
missioner with the approval of the Secretary 
be deducted from the net income of the tax¬ 
payer for the preceding taxable year; * * 
(Italics ours.) 

A ‘‘net loss” is defined by statute in Section 204 («). 
This question has, in spite of said language, been the 
subject of litigation before the Board and the courts. 
Appeal of J. J. Harrington, 1 B. T. A. 11, 
Appeal of Butler Warehouses, Inc., 1 B. T. A. 
1388, 

and many others. 

Auburn & Alton Coal Company vs. U. S., de¬ 
cided, United States Court of Claims, Jan¬ 
uary 18, 1926. 

It therefore appears that Congress, in enacting the 
Revenue Act of 1918, was lavish in using all through 
the Act such phrases as “to the satisfaction of the 
Commissioner,” “whenever in the opinion of the Com¬ 
missioner,” “reasonable allowance.” If the force and 
effect is given to such language as claimed by the Com¬ 
missioner of Internal Revenue he would have more 
power than any cabinet officer, the President of the 
United States, or the whole Judiciary. That would 
be highly pleasing and complimentary to an official 
in charge of only one of the many Bureaus of the 
Treasury Department. But it is not quite so com¬ 
plimentary when we read all these quotations from 
the 1918 Act in connection with a revenue act enacted 
in June, 1924, at a time when the Commissioner’s offi- 
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cial acts were under the close scrutiny of a Senate 

* 

Investigating Committee and other House and Senate 
Committees which recognized that the Commissioner’s 
appellate system within the Bureau of Internal Reve¬ 
nue had failed to function properly and the creation of 
an impartial reviewing body, not under the control of 
the C’ommissioner, was imperative. Such Revenue 
Act defined a “deficiencv” and gave the newlv created 
Board of Tax Appeals jurisdiction of appeals of “any 
taxpayer,” so even if Congress, under the war condi¬ 
tions existing in 1918 and 1919 intended to give the 
Commissioner unusual power, it clearly ])rovided in 


the Revenue Act of 1924 for a review of all his official 


determinations of deficiencies. 


Under the Revenue Act of 1918 only one person de¬ 
termined deficiencies—the Commissioner. Review of 


his determinations could he obtained only in court after 
assessment, payment under protest, and the filing of a 
refund claim. 


Under the Revenue Act of 19'^4 the (Commissioner 
may oidy propose deficiencies. If the taxpayer does 
not agree and appeals to the Board of Tax A])peals, 
the Board is charged with tlie duty of determining tlie 
deficiency. Thus under tliis later Act i}co persons 
or branches of tlie Executive Department have juris¬ 
diction to determine deficiencies. ^lanifestly the Com¬ 
missioner's power has been curbed, although from 
reading his brief, one would hardly realize it. 

Numerous court decisions have been cited bv the 
ap])ellant (pages 66 to 77 of his brief) to the effect 
that where discretionarif pmcer is given an executive 



39 


officer by a statute the courts will not by mandamus 
or injunction force the executive officer of the Govern¬ 
ment to change his opinion or decision. 

It is highly important to note that we are not asking 
either the Board of Tax Appeals, the Supreme Court 
of the District of Columbia, or this Court to compel 
the Commissioner to change his decision on our case. 
Having issued a deficiency letter, and the taxpayer 
having filed an appeal to the Board, the Commissioner 
has lost all jurisdiction of our case. The Board of 
Tax Appeals has sole junsdiction unless we dismiss 
our appeal. We are not asking the Commissioner to 
change his decision or determination one penny. We 
are merely trying to make him appear and testify as 
to facts peculiarly within his knowledge. If we were 
asking the District Supreme Court to order by manda¬ 
tory injunction, or mandamus, the Commissioner to 
change his tax determination we would confess error 
because the cases cited would apply. Section 3224 
K. S. would also apply. The issue is whether we can 
compel the C^ommissionei* to api)ear as onr witness 
when Section 900 (/), Beveiiue Act of 1924, provides: 

“(/) For the efficient administration of the 
functions vested in the Board * * * 

member * niay administer oaths, ex¬ 
amine witnesses, and require * * * (1) the 

attendance and testimony of witnesses, and 
the production of all necessary returns, books, 
papers, documents, correspondence and other 
evidence, * * * from any place in the 

United States, (2) the taking of a deposition 
before any designated individual competent to 
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administer oaths * * * ^ ( 3 ) 

swer in writing under oatli to any question of 

fact submitted.’’ 


The Board having; jurisdiction of all deficiencies and 
of our case, Section 3*28, Revenue Act of 1918, having- 
made the taxes of certain other corjiorations material 
to the determination of our deficiency, the United 
States being interested in the result of our appeal; 
the production of data constituting public records in 
the hands of the Commissioner having been required 
l)y law in a quasi-legal proceeding, the appellant may 
not refuse to testify. Xo statutory inhibition prevents 
his testifying and he has no “discretion” about a 
matter which is not before him—has passed on to a 
higlier tribunal. He is in the same position as would 
be a Washington stock hroker had we subpauiaed him 
to appear before the Board and bring his records 
showing the sales of a certain stock on a particular 
day, in order to prove value. If the broker refused 
to testify for the reason that the Board liad not juris¬ 
diction of our tax suit his plea would not be given 
serious consideration by a court which would be asked 
to order him to testify. Suppose, further, that in 
order to prove value, we subpmnaed the assessor or 
the Tax Collector of the District of Columbia to ap- 
])ear and bring his public records showing what value 
certain property was assessed at on a particular date. 
Even if he had exclusive jurisdiction of value deter¬ 
minations of property located in the District of Co¬ 
lumbia, it would not excuse him from producing facts 
peculiarly within his knowledge if ordered so to do 
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by the Board of Tax Appeals in an appeal on an in¬ 
come tax case pending before that body. 

Neither are the Court cases cited on pages 66 to 77 
of appellant’s brief to be considered as meaning that 
even if the decisions of some executive officers are 
final, the decisions of all executive officers may not be 
reviewed by the courts or l)y the Board of Tax Appeals. 
Let us scrutinize the cases cited in appellant’s brief— 
see what thev involved. 

The case of Martin vs. Mott, 12 Wheat., 19-31 (page 
66, appellant’s brief), involved the court martial and 
the fining of a member of the New York State Militia 
who refused to obey the orders of the President of the 
United States while our country was engaged in the 
War of 1812 with Great Britain. 

The case of Nishimura Ekiii vs. U. S. (page 67, ap¬ 
pellant’s brief), 142 V. S., 651; 35 L. Ed., 1146, in¬ 
volved whether supervision of the admission of aliens 
into the United States mav be entrusted bv Congress 
to the Department of State or the Department of the 
Treasury. An alien Japanese immigrant was pre¬ 
vented from landing by an executive officer claiming 
authority under an act of Congress. 

The case of Riverside Oil Company vs. Hitchcock 
(page 67, appellant’s brief), 190 U. S. 316, 324, 47 L. 
Ed. 1074, involved an attempt by the Oil Company to 
mandamus the Secretary of Interior to issue a patent 
on public lands selected under the land laws by an in¬ 
dividual who transferred it to the Oil Company before 
the Secretary approved his application for a patent. 

In Silherschein vs. U. S. (pages 67-68, appellant’s 
brief), 266 L^. S. 221, 69 L. Ed. 257, was involved the 
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question as to whether a decision of the Director of the 
Veterans Bureau, as to the amount of compensation 
to be received by an injured veteran may l)e reviewed 
in court. It should be noted that the United States 
Supreme Court did not hold that no review could be 
had, but that— 

‘‘The director * * * is not shown to have 
acted arbitrarily * * * when the undisputed 
evidence showed that, etc. * * * where it was 
not alleged, etc. * * 

In other words, there was a failure of allegations in 
the petition and a failure to produce necessary evi¬ 
dence to sustain the usual burden of proof. 

Part of the quotation in appellant’s brief (page G8), 
reads as follows: 

“We must hold that his decision of such ques¬ 
tions is final and conclusive and not subject to 
judicial review, at least unless the deeision is 
wholly unsupported hy the evidence, or is wholly 
dependent upon a question of law or is seen to 
be clearly arbitrary/' (Italics ours.) 

In other words, all that the case holds is that the 
petitioner had the burden of proof to show clear error. 

The gist of many decisions cited, including Louisi¬ 
ana vs. McAdoo, 234 U. S. 627, 58 L. Ed. 1506, is that 
injunction or mandamus will not lie to control the ex¬ 
ecutive’s decision. In the case mentioned above, in¬ 
junction was denied because a legal remedy was avail¬ 
able. The court said: 
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‘‘There have always been remedies by which 
an importer may recover an excess rate of duty 
exacted from him by a customs collector, either 
by common law action against collector as in 
Elliott vs. Swartwout, 10 Pet. 137, 9 L. Ed. 373, 
or by statute * * Words used by the 

courts in denying mandamus or injunction have 
no relevancy in a case involving an attempt to 
make a public official testify as a witness, or in 
a tax case where we are not seeking to test the 
merits of the case via mandamus or injunction. 

The conclusions of fact reached by the Commissioner 
of Internal Revenue are not the final conclusions of the 
Executive Department. They may have been prior to 
June 2, 1924, as far as we are concerned, but on that 
date Congress, being dissatisfied, divided the authority 
formerly given only the Commissioner, and gave the 
final decision as to determinations of tax deficiencies to 
the Board of Tax Appeals, which is also a part of 
the Executive Branch of the Government, outside 
the Treasury Department, but under the President. 
Therefore anything any Court may have said in the 
past about not reviewing executive decisions is pre¬ 
maturely cited by the appellant. Both the appellant 
and the appellee are still before the executive branch 
of the Government in the form of the Board of Tax 
Appeals. We are both before this Court only in the 
collateral matter involving the refusal of the appellant 
to testifv as a witness. 

But even if we were not still before the executive 
branch of the Government, the determinations by the 
Commissioner of fact and of law in tax cases have not 
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the finality of similar decisions reached bv other ex- 

» •> 

ecntive departments. And this is eminently proper 
and right, because the executive department, in deal¬ 
ing with taxpayers, is in an entirely dilYerent position 
from that which it occupies in the cases cited by ap¬ 
pellant. Thus in Land Office cases, postal cases, alien 
cases, pension cases, and patent cases, the executive 
officer considers the facts and determines whether a 
privilege or bounty shall be granted by tlie Govern¬ 
ment. An entirely ditTerent situation exists in tax 
cases, for there the (piestion is not “Shall the Govern¬ 
ment make the gift?” but is “Shall the Government 
take away part of the citizen’s projierty?” The cases 
relied upon by the appellant are mostly those in which 
the executive department is in a iiosition similar to 
that of a donor, whose decision as to the propriety or 
impropriety of a proposed gift should be and is con¬ 
clusive upon the world, but in a tax case the Commis¬ 
sioner is in the position of the agent for a plaintiff 
(the Government), seeking to confiscate the property 
of the citizen. To make the plaintiff’s agent the tinal 
arbiter of facts and law is utterly abhorrent to Ameri¬ 
can traditions. 

Practically the same authorities cited in appellant’s 
brief with others, were cited in the Court of Claims in 
the case of Meyer vs. United States, Xo. C-1054, U. S. 
Court of Claims, C. C. H. (1925) Federal Court serv¬ 
ice, Vol. 4, page 6525. Judge Downey, without dig¬ 
nifying the theory bv citing authority, said: 


“The second contention is that the finding of 
the Commissioner of Internal Revenue is con¬ 
clusive and may not be reviewed bv this court. 
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Tlie latter contention seems to us so clearly un¬ 
tenable as to obviate any need of discussion. To 
so hold would be to deprive taxpayers of a right 
accorded them by statute and leave them with¬ 
out remedy where remedy was provided. Au¬ 
thorities are cited in support of the contention 
but we do not regard them as applicable to the 
present case.’’ 

See also the well reasoned opinion of Judge Dawson, 
U. S. District Court, Western District of Kentucky, in 
the case of Fidelity & Columbia Trust Company vs. 
Lucas, 7 Fed. (2d) 146. 

That internal revenue cases are an exception to the 
general rule in regard to decisions of an executive has 
been recognized by the courts of the United States for 
almost a century and has itself attained the dignity 
and strength of a general rule. Space and time will 
not permit giving an analysis and history herein of all 
these cases showing such history. See— 

Elliott vs. Swartwout, 10 Pet. 137, 9 L. Ed. 373. 
Philadelphia vs. Diehl, 5 Wall. 720,18 L. Ed. 614. 
Erskine vs. Van Arsdale, 15 Wall. 75, 21 L. Ed. 
63. 

Bailev vs. New York City & H. R. R. Co., 89 
U. S. 604, 22 L. Ed. 841. 

Cheatham vs. Norvekl, 92 U. S. 85, 23 L. Ed. 561. 
U. S. vs. Freirichs, 124 U. S. 315, 31 L. Ed. 471. 
Redlield vs. Bartels, 139 U. S. 694, 35 L. Ed. 310. 
U. S. vs. Emery, Byrd Thayer Realty Co., 237 
U. S. 28, 59 L. Ed. 825. 
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Even in the War Risk Compensation, patent cases, 
etc., the courts will review the decision of the executive 
if the latter arbitrarily refuses to consider pertinent 
facts, wrongfully misconstrues the law or is shown to 
he clearly in error, but they will not do so via man¬ 
damus or injunction if a legal remedy is available. 

The cases cited by the appellant have no bearing on 
the issue herein: (1) because our tax case is still be¬ 
fore the executive branch of the Government, (2) be¬ 
cause tax cases are an exception to the rules in force 
when the Government is cast in the role of a donor, 
and (3) even when the Government is a donor courts 
will review executive action where the executive re¬ 
fuses to see facts, i)lainly misconstrues the law, or 
clear error can be shown. 


3. Section 3167 R. S. and Section 257, Revenue Act 
of 1924, do not prohibit the use of returns or tax data 
where such returns or tax data are necessary in any 
legal proceeding and publicity only necessarily re¬ 
sults from such use. Section 3167 R. S. creates no 
property right in returns and is purely a criminal stat¬ 
ute. 


The appellant claims that if forced to obey the sub- 
popna, it would violate the provisions of R. S. 3167, as 
amended, and Section 257, Revenue Act of 1924, which 
provide, in part, as follows: 

“Sec. 3167. It shall be unlawful for any col¬ 
lector, deputy collector, agent, clerk, or other 
officer or employee of the United States to di¬ 
vulge or to make known in any manner whatever 
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not provided hy laiv to any person the opera¬ 
tions, style of work, or apparatus of any manu¬ 
facturer or producer visited by him in the dis¬ 
charge of his official duties, or the amount or 
source of income, profits, losses, expenditures, 
or any particular thereof, set forth or disclosed 
in any income return, or to permit any income 
return or copy thereof or any book containing 
any abstract or particulars thereof to be seen 
or examined by any person except as provided 
hy laiv; and it shall be unlawful for any person 
to print or publish in any manner whatever not 
provided hy law any income return, or any part 
thereof or source of income, profits, losses, or 
expenditures appearing in any income return. 

* * (Italics ours.) 

“Sec. 257. (a) Keturns upon which the tax 

has been determined bv the Commissioner shall 

• 

constitute public records; but they shall be open 
to inspection only upon order of the President 
and under rules and regulations prescribed by 

the secretary and approved by the President. 

* • • 

“([>) The (Commissioner shall, as soon as 
practicable in each year, cause to be prepared 
and made available to public inspection in such 
manner as he may determine, in the office of the 
collector in each internal-revenue district and in 
such other places as he may determine, lists con¬ 
taining the name and the post-office address of 
each person making an income-tax return in 
such district, together with the amount of the 
income tax paid by such person. 

It should be noted that all Treasurv Decisions affect- 
ing taxes, except one, are proposed by the Commis- 
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sioner and approved by the Secretary of the Treas- 
urv. There is always in force one Treasury Decision 
with which the Commissioner has nothing to do, it 
being })roposed ])y the Secretary of the Treasury and 
approved by the President. This is tlie Treasury De¬ 
cision prescribing tlie conditions under which copies of 
returns, etc., may be furnished or used. Section 3167 
in the 1918 Act was worded the same as in the 1924 Act 
and on January 7, 1920, the Secretary, with the ap¬ 
proval of the President, promulgated T. D. 2961 (2 
C. B. 250-253), which provides in part as follows: 


“11. When it becomes necessary for the de- 
partment to furnish returns or copies thereof 
for use in legal proceedings, inspection of such 
returns or copies that necessarily results from 
such use is permitted.” 


A few days later, under date of January 12, 1920, 
the Commissioner with the a])proval of the Secretary 
promulgated T. D. 2962 (2 C. B. 253), which supple¬ 
ments and explains T. D. 2961, and provides in part as 
follows: 


“There are numerous provisions in the stat¬ 
utes constituting the doing or failure to do cer¬ 
tain things offenses against the United States, 
and providing for collecting unpaid taxes by 
suits in court, and for bringing suits to recover 
taxes and penalties wrongfully collected. These 
j)rovisions would be of no avail were it held that 
the returns themselves, or certitied copies 
thereof provided for in Section 882, llevised 
Statutes, could not be used by the Government 


49 


as evidence in such litigation or in preparation 
for same. Manifestly Congress did not, when it 
enacted Section 3167, Revised Statutes, intend 
to defeat prosecution and suits in court for 
which it has specifically provided. 

“Income returns filed with the department are 
public records of the Department, and public 
records in the Treasury Department are of right 
available as evidence in litigation in court unless 
there is some statute making it unlawful to use 
them as such. H'/yn? r. Patterson, 9 Pet. 663, 
667; Evanston i\ Gunn, 99 U. S. 660,17 Cyc. 306; 
Williams r. Coufjer, 125 U. S. 397, 410; Iron Sil¬ 
ver Min. Co. V. Campbell, 135 V. S. 286, 298; 
Oakes v. United States, 174 U. S. 778; Texas, 
etc.. By. Co. v. Swearinyen, 196 U. S. 51, 60. 
As therefore the use of income returns or copies 
thereof in connection with litigation in court, 
where tlie United States Government is inter¬ 
ested in the result, is provided for by law, such 
returns or co])ies may be furnished for such use 
without a violation of the provisions of Section 
3167, Revised Statutes, as amended.” 


It is noteworthy that the appellant is most incon¬ 
sistent in respect to being afraid of the so-called 
secrecy provisions. In his brief he has gone outside 
the record herein to cite on page 36 thereof a case now 
pending in the United States Court of Claims to show 
the attitude of a certain taxpayer. We waive any ob¬ 
jection to going outside the record because the quota¬ 
tion cited undoubtedly is correct, but we would in turn 
refer to another case pending in the same court in 
which the Commissioner apparently is not afraid of 
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these so-called “secrecy’^ provisions. It is the case 
of the Seinsheimer Paper Company, No. D-835, wherein 
(^oiinsel from the office of the General Counsel, Bureau 
of Internal Revenue, and from the office of tlie Attor¬ 
ney General, introduced in evidence after being re¬ 
minded of the so-called “secrecy” provisions, a list 
showing in respect to 1917, 1918 and 1919, tlie names, 
addresses, gross sales, invested capital, net income, 
and officers’ salaries of 105 corporations engaged in 
the wholesale paper business. The above case is a 
suit by a taxpayer for a refund of taxes collected be¬ 
cause the Commissioner decided its salarv deductions 


were unreasonably high. The exhibit was offered by 
the Government to show that certain other corpora¬ 
tions had not paid such high salaries. In other words, 
it makes considerable difference with the appellant 
“wliose ox is gored,” and were it not for his notorious 
inconsistency in tax decisions we would feel justiiied 
in labeling his fear of the secrecy provisions as ex¬ 
hibited in this case as being advanced for effect only. 

So, also, in criminal prosecutions of certain auditors 
for preparing a false and fraudulent tax return, the 
return of the taxpayer was introduced in court al¬ 
though the defendant was another person, the auditor. 
Of course, we agree that if the return of another person 
becomes material in a court action, criminal or civil, 
either because one of the parties of their acts made it 
material to the issue, or, as in this case, where Con¬ 
gress in Section 328, Revenue Act of 1918, made the 
returns of other corporations material, such return 


etc.— 
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‘^are as of right available as evidence in litiga¬ 
tion in court unless there is some statute mak¬ 
ing it unlawful to use them as such.” (T. D. 
2962 supra.) 

Congress has by Section 328, Kevenue Act of 1918, 
made data in respect to other corporations material to 
our tax determination. Section 328 provided in part 
that— 

“the tax shall be the amount which bears the 
same ratio to the net income of the taxpayer 

* * * as the average tax of representative 

corporations engaged in a like or similar trade 
or business bears to their average net income 

* * * for such vear * * 

This is similar to a provision in effect in some State 
tax laws which provided that foreign corporations, or 

railroad companies should pay the average tax paid 
by all taxpayers in the State, In the latter case the 
issue would be how much citizens of the State paid 
on the average. In our case neither an average paid 
by all taxpayers nor an average tax paid by all in the 
same industry is contemplated by Section 328, the 
question being which corporations are most “repre¬ 
sentative” as to the nature of the business, and most 
comparable as to the rate of profits made on capital 
employed, on sales, etc. Congress clearly has made 
this information material to the determination of our 
tax liability, and if the Board has jurisdiction of all 
appeals from proposed deficiencies, as a matter of 
right and in accordance with the statutes and the 
Treasury Decisions, such information may be fur- 
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nished without violating any statute or being guilty 
of any impropriety. 

Since the only statutes on the subject (R. S., 3167, 
and Section 257, 1024 Act) give the President and the 
Secretary power to promulgate regulations; since their 
regulations provide that— 

“When it becomes necessary for the depart¬ 
ment to furnish returns or copies thereof for 
use in legal proceedings, inspection of such re¬ 
turns or copies that necessarily results from 
such use is permitted.” (T. D. 2961, supra.) 


and since Congress has in providing for an average tax 
in Section 328, Revenue Act of 1918, made facts in re¬ 
gard to other taxpayers material to that determina¬ 
tion and to any review thereof; if the Board of Tax 
Appeals has jurisdiction to review the deteT-miiiation 
of all proposed deficiencies, it is as Mr. Justice Hoeh- 
ling states—inconceivable that Congress should intend 
to leave the Board impotent to obtain all facts neces¬ 
sary to make a complete review. 

As further evidence of cases where publicity “neces¬ 
sarily results” from the use of returns, or data taken 
from returns, in legal proceedings, please consider the 
recent reports of Senator Couzens’ Senate Committee’s 
investigation of the Bureau of Internal Revenue, 
which give the appellant's intimate data in respect 
to hundreds of taxpayers. These reports are not con¬ 
fidential and need not be. The Senate had a legal 
right to investigate and hold hearings. It had a legal 
right to publish its reports and the publicity which 
resulted both from the hearings and from the publica- 
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tion of the reports of the hearings is permissible and 
not illegal. It need not summons the various tax¬ 
payers but may make the Commissioner testify as to 
facts in his possession about said taxpayers. The 
statute only prohibits the illegal divulging of informa¬ 
tion and does not prohibit publicity which necessarily 
results from a hearing which is sanctioned by statute. 

As stated bv this court in the case of Hubbard vs. 
Mellon, 2 Fed. (2nd) 76 4: 

“It is admitted that the right of privacy is 
but relative that a man may be compellled in 
litigation, even when not a party to an action^ 
to disclose private matters in order that the 
rights of others may be determined and enforced, 
and that like disclosures can be compelled by 
Committees of Congress for certain purposes.” 
(Italics ours.) 

This court also quotes from Chief Justice Marshall’s 
opinion in McCulloch vs. ^Maryland, 2 Wheat. 316, 421, 
4 L. Ed. 579, as follows: 

“Let the end be legitimate, let it be within 
the scope of the Constitution, and all means 
which are appropriate (and) which are plainly 
adapted to that end (and) which are not ])r<)- 
hibited but (are consistent) with the letter and 
spirit of the Constitution, are constitutional.” 

This Court has recognized that a taxpayer has no 
property right in his return; that where his facts are 
necessary to a pro])er legal determination for another 
person, such person may require him to testify; and. 
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that siicli taxpayer is not a necessary party to any 
such action. 

In the case of U. S. rs. Dicketf and EUis, 268 U. S., 
378, ^Ir. Justice Sutherland traces the history of Sec¬ 
tion 3167 R. S., sliowing- tliat while it was reenacted 
with little change, other parts of the Revenue Act re¬ 
lating? to publicity became more liberal, and I'emarks: 

“It is si,u:ni6cant that, while tli(‘se ])ro.i>:res- 
sivelv liberal ])ublicitv amendments were l)(‘ini»- 
made, 3167—to the general rule of which thev 
were in terms o])j)osed—was cai*ried alon^ l>y 
reenactment without change ])lainly indicating 
that, in the opinion of ('ongress by the applica¬ 
tion of the (lualifying clause ‘not prescribed l)y 
law,’ the scope of the general rule against pub¬ 
lication would become automaticallv narrowed 
to the extent of the liberalizing exceptions." 


In the case of Bear is vs. Botiizalm, Collector, U. S. 
Dist. Ct., Xorthern District of Ohio, ])ublishcd as T. D. 
3664, C. B. lV-1-61, C. C. H. 1925, Fed. Tax Service 
7014, Judge Westenhaver establishes clearly that R. S. 
3167 did not create a ])ersonal or property right of 
the taxpayer in his income tax return; that after the 
return is made it is the property of the Government 
as a public record; that no such rights of ])rivacy 
exist as a general principle of law; that R. S. 3167 
merely makes criminal the use of ])ublic records or 
information received in certain wavs. 

AVhile it is clear that neither the Commissioner of 
Internal Revenue nor his assistants may take the in¬ 
itiative in producing these public records (unless the 
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Government is interested in the result) and Section 
3167 merely prohibits them from taking such initia¬ 
tive unless they are prepared to show that the^United 
States is interested in the result, if the Commissioner 
is ordered to produce any data or testify as to any 
facts within his knowledge he is relieved from respon- 

sibilitv in the matter and could never be convicted 

% 

under R. S. 3167. 

The appellant knows full well that he could not be 
convicted of violation of R. S. 3167 where he was or¬ 
dered to testifv bv a tribunal established to review his 

• » 

determinations, llis conspicuous and indiscriminate 
use of such data in other cases, where he thinks it will 
sustain his determination, throws doubt upon his good 
faith in raising this point. 

4. Taxpayers, whose facts were made by Congress 
in Section 328, Revenue Act of 1918, material to the 
correct determination of appellee’s deficiency or tax 
liability, are not necessary parties either to the pro¬ 
ceeding before the Board of Tax Appeals or in the Dis¬ 
trict Supreme Court. 

The appellant asserts that because we desire to show 
the Board what percentage of net income was paid as 
profits taxes by several corporations alleged by us to 
be ‘‘representative” and “similarly circumstanced,” 
such other corporations are necessary parties to the 
suit. We wonder if the appellant realizes that, like 
Samson, he would shake the pillars of the house in 
which he stands? We believe he would be alarmed if 
he should prevail on this point because of its far-reach- 
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ing effect detrimental to his Bureau. Let us con¬ 
sider what would happen. Suppose John Jones, an 
auditor, has fraudulently prepared a tax return for 
the M Company without the connivance of said com¬ 
pany. Jones is prosecuted and at the trial the return 
of the M Company is offered in evidence. Jones’ 
counsel objects because the Company was not made 
a party. The Government’s case would fall. This 
illustrates the fallacy, but if another illustration is 
needed please consider the following situation: Sup- 
j)ose the issue before the Board was as to the value of 
an asset on March 1, 1913. John Smith, a broker, 
handled the details of a sale as of approximately the 
same date of similar property, situated in the same 
block, and is familiar with the facts. The Commis¬ 
sioner objects to John Smith’s testimony on the ground 
that the seller and purchaser of said property have 
not been made parties to the proceeding. Because the 
seller and purchaser are parties to a transaction which 
becomes material through the law of evidence does 
not make them necessary parties. When Congress 
made part of the tax data of other corporations ma¬ 
terial to the issue in this case it did not cause them to 
become necessary parties. As this Court has held in 
UuJ>hard vs. Mellon (4 Fed. (‘2nd), 764-765): 


* * a man may be compelled in liti¬ 

gation, even when n(d a party to the action, to 
disclose ])rivate matters in order that the rights 
of others may be determined and enforced, and 
that like disclosures can be compelled by Com¬ 
mittees for Congress for certain purposes.” 
(Italics ours.) 
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Much ado has been made in the appellant’s brief 
about the chaos which would prevail if the subpoena 
is upheld. The Commissioner assumes that “fishing 
expeditions” in the Department’s files will result. 
This was suggested by the appellant to Mr. Justice 
Hoehling, who immediately asked if the Commissioner 
was not assuming that the Board would not use any 
discretion at all in granting subpoenas. The denial, by 
the Court of Claims, of the claimant’s motion in the 
case cited on page 36 of the appellant’s brief shows 
that the Court of Claims intends to use some discretion 
about allowing any “fishing expeditions.” The claim¬ 
ant in that case was entitled to have produced only the 
returns made material by Section 328, to wit, corpora¬ 
tions alleged to be “representative” and “similarly 
circumstanced” as described in Section 328, and clearly 
was not entitled to all returns whether or not “repre¬ 
sentative” or “similarly circumstanced.” 

Let us review more carefully the events leading up 
to the granting by the Board of the subpoena in ques¬ 
tion. Such action was not taken until the parties were 
heard and mature consideration given. Your appellee 
had first secured direct from the taxpayers whose data 
we desired an affidavit showing practically all of such 
data. These taxpayers were widely scattered over the 
United States and we stated that if the Commissioner 
would consent to the introduction in evidence of these 
affidavits (then permissible under the Rules of Practice 
of the United States Board of Tax Appeals), the sub¬ 
poena need not be issued except to require the Com¬ 
missioner to divulge how he arrived at the amount of 
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tax claimed. The Commissioner's representative re¬ 
fused to agree to the introduction of these affidavits 
and further took the position in another case (W. E. 
Caldwell Company, Docket Xo. 1834), that a taxpayer 
should not be allowed to take the deposition of the tax¬ 
payers named in the subpoena because the best evi¬ 
dence of the tax of these corporations was the Com¬ 


missioner’s records showing his last determination of 


the same. 


This again is enlightening as to whether it is really 
an honest fear of the so-called “secrecy” provisions 
which actuates the appellant in refusing to obey the 
subpoena in question. Clearly, if the taxpayers, whose 
data we desire, were willing to testify via affidavit as to 
their data (the Commissioner from his records could 
check the accuracy of each figure) the Commissioner 
should have no fear of censure in the matter, but the 
Commissioner seeks to block the introduction of any 
evidence, so the real gist of the matter is that he does 
not want his official actions reviewed. 


Further on the subject of “fishing expeditions’^ in 
the Commissioner’s files, it is noteworthy that before 
the Board issued the subpoena we showed that we had 
good and sufficient reason to believe the data was 
material and the corporations were representative and 
similarly situated in every way. In fact, as stated 
above, we had in our hands affidavits showing the facts 
we desired to prove so the Board evidently was con¬ 
vinced that we were not “fishing” after unknown facts, 
but wanted facts which we felt would be productive of 
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better tax results and which were made material to the 
issue by Section 328. 

It is also noteworthy that the so-called ‘‘special as¬ 
sessment” provisions apply only to the profits taxes 
of corporations and that profits taxes were in effect 
only for the period from January 1, 1917, to December 
31, 1921. Therefore it is plain that competitors can 
gain little information in respect to tax data for any of 
the years 1917-1921, inclusive, which would be of any 
help to them now in 1926 and future years. But we 
feel very contidently that neither the appellant nor the 
so-called competitors referred to in his brief are greatly 
exercised over the value of information to be obtained 
in this way. At least we have not seen any crowd of 
competitors of the Seinsheimer Paper Company rush¬ 
ing into the Court of Claims to get the very intimate 
facts as to the 105 corporations whose data the Com¬ 
missioner introduced in evidence without making them 
parties to the suit there involved or consulting them in 
any way. 

5. The appellee has no adequate remedy at law. 

The appellant makes the bald assertion that we had 
an adequate remedy at law. As stated in Union Pa¬ 
cific Railroad vs. Board of County Commissioners of 
Weld County, Colorado, 247 U. S., 282; 62 L. Ed., 1110- 
1116: 

‘‘It is a settled principle of equity jurisdic¬ 
tion that, if the remedy at law be doubtful, a 
court of equity will not decline cognizance of 
the suit. * * ♦ Where equity can give re- 
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lief, plaintiff ought not to be compelled to specu¬ 
late upon the chance of obtaining relief at law. 
Davis r 5 . Wakelee, 156 U. S. 660, 688, 39 L. Ed. 
578, 584. ’ ’ 


Congress, in Section 1025, Kevenue Act of 1924, 
merely provided, tliat upon failure to produce data or 
evidence called for, tlie District Court of the United 
States for the District in which the person resides 
shall have jurisdiction by “ap})ropriate process" to 
compel production. A])])areiitly Congress left to the 
particular District Courts the (luestion of what process 
would l)e “appropiiate" in that jurisdiction. In this 
jurisdiction we have a precedent in the case of the 
Interstate Commerce Connnission vs. Addison R. 
Smith, Third Vice-President of the Louisville Nash¬ 
ville Railway Company, a petition tiled in the Supreme 
Court of the District of Columbia sitting in equity, 
to compel the Vice President of the Louisville & Nash¬ 
ville Railway Company to answer certain questions. 
The case was carried to the United States Supreme 
Court and decided (SmitJt rs. Interstate Commerce 
Commission^ 245 U. S., 33; 62 L. Ed., 135, and Addi¬ 
son R. Smith vs. Interstate Commerce Commission, 
245 U. S., 45; 62 L. Ed., 141), and while the respond¬ 
ents apparently did not object to the jurisdiction of 
the equity division, procedure before the e(|uity divi¬ 
sion appears not open to question. The use of the word 
“order” in Section 1025 connotes an order in the na¬ 


ture of a mandatory injunction. Vandamus—the only 
legal remedy of i)ossible application—would not be 
proper because we are not asking the Commissioner to 
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perform an ordinary executive function. We are try¬ 
ing to make him appear as our witness and testify as to 
facts, part of which are peculiarly within his knowl¬ 
edge. In any event, as the Supreme Court holds in the 
Union Pacific case cited above, the petitioner should 
^‘not be compelled to speculate upon the chance of ob¬ 
taining relief at law.” Where there is a reasonable 
doubt as to the existence of an adequate legal remedy, 
equity will not refuse jurisdiction if the complainant 
appears as a petitioner on that side of the Court. If 
the appellant relies on this point, he should be able 
clearly to demonstrate what our legal remedy is. 

V. 

Conclusion. 

The appellant should obey the subpoena of the Board 
of Tax Appeals, as ordered by Mr. Justice Hoehling, 
because: 

1. While the appellant, prior to June 2, 1924, had 
exclusive jurisdiction of the determination of tax de¬ 
ficiencies, subject to the right of a taxpayer to review 
the determination by suit against the Collector, or the 
United States, after payment, and while mandamus 
and injunction will not lie to prevent the appellant 
from making his determination, the appellant has not, 
since the above date, had exclusive jurisdiction, part 
of his authority in that respect having been trans¬ 
ferred by the Revenue Act of 1924 to a newly created 
branch of the executive department, the Board of Tax 
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Appeals, which is now charged with the duty of finally 
determining tax deficiencies. 


2. Even prior to June 2, 1924, while the determina¬ 
tions of the appellant could not be reached by manda¬ 
mus or injunction, his decisions were reviewable by the 
courts, either in common law actions against the Col¬ 
lector of Internal lievenue or in statutory actions 

ft 

against the United States. The appellant has never 
had unreviewable ‘‘discretion” in tax cases. 


The Board of Tax Appeals has jurisdiction to de¬ 
termine all deficiencies where a taxpayer indicates by 
appeal that he is dissatisfied with the Commissioner’s 
proposed determination. 

4. The Board of Tax Appeals has the right to sub- 
pcena witnesses, require the production of document¬ 
ary evidence, order the taking of depositions, etc. 

5. Where a subpcenaed witness refuses to testify, 
the United States District Court for the district in 
which he resides has jurisdiction to order him to obey 
the Board’s subpoena. 

6. Equity courts have jurisdiction to order the wit¬ 
ness to testify. Xo adequate or clear legal remedy 
exists. 

7. The so-called “secrecy provisions’’ of the Reve¬ 
nue Aets do not apply where the Commissioner is or- 
deroxl by a competent tribunal to produce facts ob¬ 
tained from public records, especially where the United 
States is interested in the result of the proceeding. 
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8. The taxpaj’ers, the details of whose tax deter¬ 
minations the appellant is ordered to divulge, are not 
necessary parties to this, an action to force the appel¬ 
lant to appear and testify as a witness. 

The appeal decree of the lower court should be 
affirmed. 
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